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Fntroduction

INTRODUCTION

Given that dealing with the past implies the re-construction of the past within a present-future-complex,
a look backward as a result of collective critical self-reflection is viable
only if coupled with a look forwards, i.e. if there is a commonly shared feeling that the future is guaranteed.

Lidija Basta Fleiner

Reconciliation and transitional justice have become fundamental concepts in every society’s
strategy to deal with the past and the key to open the door towards a more peaceful future. However,
the universal support to these processes and the consensus regarding their content —mainly in the
academic world and the political discourse— is not reflected in post-conflict societies which choose to
follow a particular strategy that do not always satisfies the need to deal with the past.

As a first approach to the subject, | will analyse the conceptualisations of reconciliation and
transitional justice to see if there is a connection between a certain notion of reconciliation and a
transitional justice mechanism. This is crucial because the concept of reconciliation used will determine
the road that will be followed to address reconciliation in the post-conflict phase.

The question that arises from this situation is: Why a society decides to follow a unique
reconciliation and transitional justice strategy? The goal of this thesis is to answer that question. At first
glance, we could say that each society has a culture, history and psychology within which it understands,
copes with and overcomes conflicts, and that correlates with a certain way of making sense of the
conflict and pursuing its resolution. But such complex matter is multi-causal by definition and deserves a
more detailed evaluation. The hypothesis is that the choice and implementation of a specific
reconciliation and transitional justice strategy in a post-conflict society is not discretional and is
conditioned by many domestic and international factors that shape and influence the process.

In order to analyse this hypothesis a transitional country analysis matrix will be developed to
explain the different factors that exert an influence towards the selection of the reconciliation strategy.
The use of a matrix as an analytical tool does not imply that a country’s social, political and economical
reality is reduced or divided into separate compartments. A society, as any other complex organisation,
has different elements that interact and generate results different from the sum of the parts.

After having described the matrix | will apply it to three paradigmatic cases: the South African
transition from apartheid (1995), post-genocide Rwanda (1994) and Argentina’s transition from the last
authoritarian rule, the Proceso de Reorganizacion Nacional (Process of National Reorganisation) (1983).
The analysis of these cases will explain how those factors influence the strategy and the notion of
reconciliation that the national elite will undertake.

Mere than usual, despite Kaving a broad and integral notion of reconcifiation, the transitional
government cannot implement it due to constraining factors Jike the abovementioned. Nonetheless, there
are some ways of advancing from the possible to the ideal strategy that will be developed and cutfined

aﬁer the case ana{}/!fi.s.
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RECONCILIATION AND TRANSITIONAL JUSTICE

;“7[7;71 voices in the political arena may consider transitional justice and reconcifiation as o osite
54 S 54 J P

a.mertz'nj that tranJitz'onafjthice Jooks into the past, while reconcifiation does so in the future‘ %Wever,
this foqu is Jareci&efy what makes them Juﬁ.stﬂntive/:}/ com]a/ementar] and necessary to bring about a
fastinj]»eace and end the c]cfe ofvz'ofence. ﬁotﬁccncef&f are intimate{y intertwined to a point where one
cannot be comffetef] understood or enacted without the other and coming to terms with tFeJaa.ft appears
as a pre-condition to z[eve/of @ common future. mansz’tz’onafjustice and reconcifiation can be carried out
in Jaaruf/ef coordination because t/fey contribute tojetlfer to the overarc/ﬁny process of refation&/fz;p—
Fuz'/z[z'nj mﬂﬁecretar] Qeneraf, 2004).

Tke at[oftz'on ofa certain notion ofreconcz'/iatz'on or tran.fz'tiona/juo‘tice will unt[ou[tet[/'}/ .r/:afe
and condition the imf/ementation and the outcome of t/:efogt—conf/z'ct Jtratei}/. Tor instance, it is not the
same to include reconcifiation as a part of tran&itz’ona/ju&tz'ce than consider tran&itz’ona[ju&tz’ce as a step
towards reconcifiation. cggconcz'/iation, z'n]aartz'cufar, is @ co mJa/e.x term and a very ([zﬂi'cuft one to ([eﬁne
because it means d}fferent tﬂnjs to Jlﬂ\erentfeoffe based on cultural and kistorical fejacz'es, as well as
onJaenmnaforfo/iticafsz’tuatz’on.r re.ruftinjﬁom past conffz’ct.f an:ffre.fent]aofiticafajenJas‘ t;%/i/tdoujﬁ‘ the
Jeﬁnitz’on of tran.sitiona/justice mijﬁdt seem clearer in terms of elements anfjoa[.s, its z'm]a/ementation is
u.suaf/:}/ restrainezfﬁy the same elements.

cggconcifiatz'on is a Jociaf]zroce.fo’ within wﬁicﬁfecffe deal with the past, ac(nowfez{ye past
atrocities and Juﬁerinj, and at the same time change ‘destructive attitudes and bhekKaviour into
constructive refationslrzlfw toward sustainablfe peace " @oune’u&, 1007.‘6}. C%z’nc/ut[e;r the whole JOCZ’EIE}/,
and it is not an end-state hut a continuing process in constant development that seeks to trano‘form
conf/z'ctz’ve refationships. Transitional Justice referJ to justice applied to pofitical transitions ﬁom
authoritarian rule to t[emocrac'}/ (;%*jentina in IyS}) or ﬁom open war to peace (é&jz'errtl Ieone , as ‘the
ver'}/ﬁ'rest JteJa for the establishiment cf the rule of/aw‘ and the new, femccratz’cyovernmentﬂ (ylfa//injer,
1007-’6)5)- mk‘inj into account those t[eﬁnz’tz’ons, trang'tz'onafJ’thz’ce is included within the t[eﬁnz’tz’on of
reconcifiation based on the notion that it is z'm]ac&sz'ife to achieve a fonj‘stant[i'nj peace and a]aeﬂcefu/
Jociet] without aftfre.minj their fejacies of fuman rzl}r/fm abuses. mimﬂte{y, there is no JaoJJiﬁ[e
reconcifiation ?f’ju.stice is Jacr?f‘icmf to the altar offofitica[rea[i.fm.

In order to shed some fijﬁdt on the intimate co-relation between the notions ofreccncifiaticn and
transitional Justice, the points of contact between these terms will fbe ana/:j/&etf. Tke notion of
reconcilfiation as an Kolistic concept is rgf‘fectea[z’n the nternational iﬁms z[eﬁnz'tz’on which Jeﬁnes it as
an (ﬂmﬁreffa term an overarclfinj precess that comJareFent[J &ﬁ‘erent narrower conceJotz’on of
reconcifiation including: trutF—Jee(inj initiatives, judicial proceedings, relationship building, forjz’vene.m
and institutional reform. Trom this perspective, these elements do not compete with each other;
furt/fermors, t/:ey are comf/eme:ntar], intertfefent[ent and constitutive Jaart.r of the Jprocess mfoomﬁe/tl:
looéa). jw‘z'/fa/&o consider a kolistic t[efz’nitz’on oftranJitz’ona[jthz’ce as a...

‘need to ack‘now‘fet[je Jau[/z'c/y the abuses whick kave taken Ja/ace ﬁrut/tdaeek‘z'nj] to kold those

re&fon.n'ﬁfe who Fave Ja/anne% ordered, and com mitted such violations [retrifutz’ve jthz’ce] and

to rekabifitate [restorative ju&tz’ce/ and compensate victims [refaration/ as necessary steps in
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eJtaﬁfiJFinj accountaii[z't'}/ and trust in JOCI’Et'}/ /z—'thitutiona/ re:form] Thts process of ([etl/z'nj

with t/re(]auo‘t is a necea&ﬂr}/frecon([z’tz’cnfor reconcifiation” ((51'&&071, 2007.‘1).

The common elements in both Jeﬁnz’tz’on& that build on an integra/ and com]afe.x term will be
eocffainef kerein to estabfish their simifarities joininj a one-dimension feﬁnition of reconcifiation

@foomﬂeff &ooéa) and Oduro Czoo])) and its correlative transitiona[judtice mechanism.

1. Reconciliation as the pursuit of justice and retributive justice:

Some argue that reconciliation is more than just knowing the truth; it is about justice. From
their perspective, if injustices generate conflicts, justice contributes to reconciliation. Despite that, there
is constant debate regarding the balance between reconciliation and justice, and whether it is possible
or advisable to restrain one in order to achieve the other. International human rights literature widely
considers criminal punishment as an effective deterrent and a means of establishing a link between
accountability, reconciliation, peace and democracy (Olson, 2006:279). However, reconciliatory justice
“aims to do more than deter. It aims to provide a systematised definition of social right and wrong, from
which grows an underlying shared value: that the justice system applies to all of us, that it acts fairly, that
we can trust it” (Bloomfield, 2006a:19).

The transitional justice equivalent to that notion of reconciliation is retributive justice. For their
advocates, reconciliation does not mean impunity, and bringing those responsible for mass-atrocities to
justice is a pre-condition to attain it. Reconciliation needs retributive justice to prevent a relapse into
conflict, to generate self confidence and trust in society and to install a culture of human rights.

There are different ways of pursuing retributive justice from national courts to international
justice. At a national level, all states are obliged under international law to prosecute war crimes, crimes
against humanity and genocide and all other human rights violations in their courts. The post-conflict
country has primary jurisdiction and constitutes prima facie the best option to deal with the past.
Recently, the principle of universal jurisdiction emerged as an option to prosecute human rights
violations. This principle allows national courts of foreign countries to prosecute the gravest crimes
against humanity and war crimes even if the crimes were committed in other countries and/or
perpetrated by leaders of other nationalities.

To remedy the shortcomings of the states in the prosecution of perpetrators of massive human
rights violations and to assist them in the pursuit of justice, several advancements have taken place in
the international justice arena including the creation of ad hoc criminal tribunals (ICTY and ICTR) and,
later, the creation of hybrid courts (mixed international-local bodies that combine international and
national legal frameworks, procedures and members). The establishment of the International Criminal
Court in 1998, constituted a great step forward in the international prosecution of perpetrators of

widespread human rights violations, reinforcing the international direction towards retributive justice.
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In conclusion, the judicial systems at the domestic and international level should act together to
assist each other in applying the necessary mechanisms for bringing all perpetrators of human rights

violations to justice.

2. Reconciliation as a shared truth and truth commissions (historical justice):

cggconcz'/iation is also about truth, about JFeJﬁnj /z:j/ft over the past, inc/utfz'nj the
ack‘nowfe([;qement and disclosure of[uman rz:j/t'tJ aiu&ea(]ae;:]aetrate([b}/ af/]aartz'e.f. ?f(;}/ner notes that the
notion of reconciliation as truth must consider that ‘there is neverju&t one truth: we each carry our ocwn
distinct memories, anftﬁe}/ sometimes contradict each other (@Jurc, 1007:16),

Tke tranJitionafjthice affroac/ffor this Jeﬁnition are truth commissions, Jeﬁne't[ as “ofﬁciﬂ/:
temporary, non»juzﬁciaffactfin:ﬂnj bodies that investigate a pattern of abuses of human rzly”t.s or
fumanitarian Jaw committed over a number of]ears " Wﬁecretar] E‘enera/, 1001,:17). These initiatives
are a necessary response to the rz:jv/ft to the truth, “a collective rz:jﬁt that ensures 5ociet}/ access to
information that is eJJentz’affor the worfinja of democratic systems, and it is alsc a private rzlj/ft for
relatives oftFe victims, which afon[& aform ofco mpensation, z'nfartz'cu/ar, in cases where amnesty Jaws
are at[ofted'” C%wer—%merican Gommission on %man &Ft&, 71[ in dafmin, 2006:34 1).

W;/:fa %ﬁi &ooy) t[z'&tinjuz'.r/:e.r two jeneratz’onw of truth commissions accort[z'nj to their
contexts antfjoa/&. Tke ﬁr&tjeneratz'on was t[eve/o]aet[ in Itlﬁn z‘%merican transitions ﬁom authoritarian
rules to t[emocracy in the '8os and FKad Jfimited mandates. Those entities where rather z'nguz'r}/
commissions than truth commissions, t[e}/ were held belhind closed doors and fimited to certain crimes,
Z.e. ﬁn[z'nj the truth about crimes ajaz’th /fumanil/:y committed c/anlfe.ftine{y, Tke Jeconfjeneration was
born with the douth @;ican Truth and &concifiation Gommission. Jhis new jenerﬂtion s truth
commissions were open to the public with Fearinjs for victims and held institutional and thematic
Kearings. Their af]aroac/: was unique in each context anz[az[z[re.me:[/in[ajes with sociceconomic crimes,
such as the mandate ofzz'[eria ‘s truth commission to investigate economic crimes mz://i, 100}). %nothder
Jz'jnz'f‘z'cant Jz’fj“erence was that the ﬁr&tjeneration Joujlft to c/arzf}/ and make Jaul;/z'c crimes that were
planned and designed to be committed in secret, while in the second generation, fike in Dosnia, the truth

was not hidden but there were multiple truths e.rtai/i&/fefa/ony ethnic fines Kﬁtz, 2005.‘21).

3. Reconciliation as forgiveness and relationship-building and restorative justice:
?orjiveness is considered [] some as the Ee'}/ for reconcifiation. jf; this vision, truth ant[juatice
w'z'//jz've Ja/ace to forjivenees& and will discard the pursuit ofrevenje 5}/ the victim. Jhe Jareconl[z'tion for
forjz’venEJJ is the restoration cf refations am ong enemies and the z'm]afementatz'on of conﬁfence—fui/ﬂnj
measures and other refatet[fro;rrammem ?fc;wever, this notion has detractors who sustain t/fat, ﬂft/fouj/f
reconcifiation can include forjivene.m”, t/fey are not synonyms because the Jatter is a]aerJonﬂ/ rl;yﬁ’t, not a
task of the state. gn their view, reconciliation is a Jocia/froce.m while forjivene.r.f is a Jaer.sonaf
preregative. Grocker &ooo[) asserts that imposing forjiveness into the Jaofiticaf ajentfa goes against

inz[ivic[uafﬁeecfoms, incfudi'nj the rz:jft to withkold forjz’venesa. This aJ:JaroacF can also generate
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resistance among victims who feel chliged to forgive past abuses without Kaving access to some Kind of
Justice.

Reconciliation as relationship-building can he defined as “a process through whick a seciety
moves from a divided past to a skared future  (Bloomfield et af, 2003: 12). K is a process that implies
rebuilding trust, coming together after a conflict that drove parties apart and mending relationskips. This
“deep reconciliation” as opposed to fight reconcifiation” (see Goexistence) is a Jong-term social process
that requires a reframing of aspirations, emotions, attitudes, bekhaviours and beliefs.

Tke transitional justice appreack that falls into these twe definitions is restorative justice whick
appears as one of the best meckanisms to attain reconciliation through relationship-changing and hridge-
building in post-conflict sccieties. Jhis social restorative view is an answer that complements certain
punitive mechkanisms to reach an effective reconciliation and some of its eJlements can be found in truth
commissions and other truth-seeking meckanisms that invelve interaction between victims and
tormentors, all of whickh produce positive advances in the restoration of the social fabric.

Restorative justice focuses on repairing the damage done, rather than punishment, on the
victim and the hurt, rather than the offender and the crime (Bloomfield, 2006b:60). In this view, crime
primarily causes injuries to the victim, society and the perpetrator and only secondarily is it law-
breaking, so this is about restoring while repairing the injuries caused (Estrada-Hollenbeck, 2001).
Estrada-Hollenbeck explains that parties “use their understanding of the conflict to identify the problem,
shape the course of interaction, collectively and integratively [sic] create a settlement, and bind them
psychologically to the settlement” (2001:83).

Traditional forms of justice are intimately related with restorative justice. A traditional justice
mechanism (TJM) can be defined as “a non-state justice authority, which may be religious or secular,
restorative or retributive” that incorporates traditional leadership, communal justice structures and
rural, urban and religious justice mechanisms (Mobekk, 2006:49). The state can play a supportive role
and even the people in charge of them might be state officials. These social methods use traditional
forms of justice to foster reconciliation and rebuild relationships, taking into account culture, religion,
customs, and the social-economic context.

It is important, on the other hand, to understand that restorative justice should be limited to
less serious offenses because “while mutual ‘re-humanisation’ of conflict protagonists is an important
dimension of reconciliation, it is hard to see how the new political order can gain credibility without at
least addressing the question of punishment for offenders” (Lerche, 2000b). And from a factual
perspective, although this mechanism might be helpful for minor offenses, its effectiveness against
decades of abuse remains an unanswered question.

4. Reconciliation as coexistence and institutional reform:

Tkis is a more pragmatic and minimalistic idea of reconcifiation understood as society's capacity
to discuss and resofve confficts without recurring to violence. Jis closer to pofitical connectedness than
reconcilfiation and it ‘refers to a refatively amicable relationskip, typically estabfisked after a rupture in

the re/ation.r/lef: invo/vinj one-sided or mutual inffiction of extreme injur] ” (IouiJ {ﬁe&ﬁerj gd. in
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Odure, 1998:11). Under this conceptualisation, national reconciliation can be ackieved without
SJorgiveness whick —as explained above — is deeply personal. Goenistence could fe a more pragmatic
and modest approack at the beginning of post-conflict peace huilding, as a first step towards the
achievement of reconcifiation, followed by confidence building and emfat/fy between parties
{Bloomfield; 2006a).

At first sight, this definition has no parallel in transitional justice. However, it keeps certain
connection with the term of institutional reform in that they both refer to means and mechanisms to
channel political and social conflicts through peaceful means within a democratic political system. As
part of the transitional justice framework, institutional reform is focused almost totally in the future and
consists in judicial, legal, police, penal and military reforms that are necessary to build a peaceful and
viable political system based on the rule of law and the upholding of human rights.

Judicial reform means restructuring the judiciary in terms of infrastructure, personnel,
mechanisms and philosophy. The reforms depend on each country but the goal is to have a professional,
fair and effective judiciary that ensures the respect for human rights and that guarantees the right of all
its citizens regardless of their condition. This reform is vital for transitional societies where there is
scepticism or lack of trust in the legal system.

Law enforcement and police reform is another important issue of transitional justice because
security and armed forces are, in most cases, at the centre of the claims regarding human rights
violations. This reform includes: police and military capacity building, human rights education; building a
new relationship between the forces and the people; adoption of international policing standards and
eliminating any ethnic or cultural bias in the forces.

The goal of institutional reform is related to the notion of reconciliation as coexistence and
consists in the reign of the rule of law defined as “a principle of governance in which all persons,
institutions and entities, public and private, including the State itself, are accountable to laws that are
publicly promulgated, equally enforced and independently adjudicated, and which are consistent with

international human rights norms and standards” (UN Secretary General, 2004:4).

The other side of the coin: Reconciliation as forgetfulness and amnesties

In many cases, reconciliation is unjustifiably equalled to forgetting, to letting go of the past.
Generally, this policy of impunity is proposed either by those involved in past abuses or those willing to
sacrifice justice to “move forward”. As Cassin (2006) points out, in ancient Greece, an amnesty was a
decree of forgetfulness (“amnesty” and “amnesia” were synonyms) and reconciliation is, in this sense,
quite the opposite; it is anamnesis, remembrance and full disclosure (Cassin, 2006:237).

The equivalent in political transitions is amnesties, defined as official acts “granting an individual
or group immunity from criminal prosecution for crimes committed in the past” (Mobekk 2006:30).
Although they are not part of the “toolkit” of transitional justice given that they seek to avoid any kind of

justice, they are usually used to reach reconciliation in post-conflict societies. Their legitimacy and
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effectiveness as facilitators of reconciliation are rather disputed, but their presence in many transitional
societies cannot be ignored.

It must remain clear that amnesty and pardon are different concepts. Although pardons are an
exemption or shortening of sentences they do not eliminate convictions. In terms of political costs,
pardons are preferred because they are granted after the offense was proven and the perpetrator
convicted and they do not erase the crime or the guilt. However, they are also contested because they
do not constitute a satisfactory punishment for the crimes committed.

There are different kinds of amnesties according to their scope (blanket, partial or conditional),
and origin (de jure, de facto and self-amnesties). The United Nations limit the possibility of granting
amnesties and affirm that any peace agreements endorsed by them “can never promise amnesties for
genocide, war crimes, crimes against humanity or gross violations of human rights, and, where we are
mandated to undertake executive or judicial functions” (Secretary General, 2004:5).

Yasmin Naqvi (2006:267) brings out an emerging doctrine of “accountable amnesties”, which
are valid and can be recognised under international law, and promotes the right to the truth as a legal
value. This term was developed by Ronald C. Slye (See Naqvi, 2006) to describe an amnesty that: could
be accorded foreign recognition, must be created by a democratic regime and does not apply in cases of

serious international crimes, among other conditions.

In conclusion, reconciliation implies transitional justice but it goes beyond it in that it cannot be
achieved without individual and collective healing, social justice, without human rights or a legitimate
system of government. John Paul Lederach’s (1997) definition of reconciliation as a meeting point, an
ideal balance between justice, truth, mercy and peace coincides with the integral notion of reconciliation
as an umbrella term. He asserts that although sometimes these elements seem to be contradictory, they
can and should be balanced and complemented.

“Truth is the longing for acknowledgement of wrong and the validation of painful loss and

experiences, but it is coupled with Mercy, which articulates the need for acceptance, letting go,

and a new beginning. Justice represents the search for individual and group rights, for social
restructuring, and restitution, but it is linked with Peace which underscores the need for

interdependence, well-being and security”. (Lederach, 1997:29)

In his view, all these values must be satisfied in order to pave the way towards true
reconciliation, while highlighting the need to achieve a broader sense of justice that includes social and
economic justice. Any holistic approach to a reconciliation process needs to attain and maintain a

delicate balance among relationship-building, forgiveness, truth and justice.
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TRANSITIONAL COUNTRY ANALYSIS

Having analysed different elements of a reconciliation process and the holistic approach to
transitional justice, there is a question that comes to mind: Why is that each transitional society applies
a unique set of mechanisms to deal with the past that not always include a holistic notion of
reconciliation and transitional justice? To begin to answer that question, a theoretical approach will be
outlined below to analyse a transitional society, in particular the domestic and international factors that
shape the conflict and the post-conflict phases.

In general, political theories consider domestic factors and the state as the main influencers in a
conflict. Even if this still holds true, nowadays the nation-state paradigm is being increasingly shaped by
a multiplicity, diversity and interdependence of actors within the international arena® (Krahmann, 2003).
The mutual interaction and feed-back that takes place between domestic and international levels
discards the notion that sees them as autonomous spheres. The goal of this analysis is to find out if there
is a correlation between a society’s particular situation and the choice of the transitional justice and
reconciliation strategy. The general outline of our matrix is based on existent bibliography of conflict

analysis, actors’ analysis, context assessment and transitions?.

DOMESTIC FACTORS

Domestic factors usually determine policies at both the internal and international level. For
analytical purposes, three sets of domestic factors will be identified herewith: the conflict itself, the main

actors involved and the context.

A. THE CONFLICT: This set of factors describes causes, forms of violence and characteristics of the
conflict.

a. Country history: ﬁnulyu’nj the FKistery of the conflict and the FKistory of relations fetween
communities is crucial focause conflict is not only refated te what Kappened (Kistery) hut alse te Kow the
different communities perceive what Kappened (mythology) (Bloomfield et af, 2005). Understanding the
past is a main factor to he comsidered in the reconcifiation strategy. Many violent conflicts arise in
socicties from ofd unkealed wounds, ancient discrimination or unaddressed grievances. o kistorical
ana{y&i& is alsc essential to determine the period of time that the reconcifiation process should cover.

b. Causes of the conflict (type): Genflicts resuft from multiple causes that take place in a
certain context and that are useful to kelp us make sense of the conflict. In the post-conflict stage, t/?e}/ are

fund}lmentafz’n the ([e&z"jn oft/t'e reconciliation Jtrategy because t/fe}/ /fe[;a us know where jrieVﬂnCEJ and

1 See Llke Kyaﬁmann Czoo})s Multilevel Networks in European Foreign Policy. &%ﬁjm %E[z’alfz’ny Led: %mf&[ire, fnj/am[
m@ﬁc@: the steady growth of pofitical actors, agencies that communicate directly with their counterparts in other countries,
transnational business interests and causes. ﬂz’versz’ty: includes the public-private debate considering [zﬁ‘erant Jevels of nna.{}/dz’;,
Jnterdependence: as a result of speciafisation in production and global marKeting.

2 See Bibliography for further reference specially: APFO-Safeworld (2004), The World Bank (2007), SIDA (2006), Dan Smith
(2004b), IDEA Handbook (2003), David Bloomfield (1998).
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divisions reside and kow to outfine tl]a/an to deal with them Jaro]aer{}/. :ﬁan Smith emf/ain.r the neet[for a
mixed ﬂﬂﬂ{}/JiJ of the social, cultural, economic and environmental iack‘jrountf Goot CduJ‘BJ) and the
JaofiticafforejrounJ Garo.ximate causes, trz:jjer.f), “both the structural causes ant[t/;efactorw that Jie within
the decision-m aEinj power of]aofz'tz'caf actors (1001,:8), ﬁ his cause ana[}/&i& e uses cﬁEJJ[E‘T '.ffour-Jaart
IZ}/Jao[ojy @ml’tﬁ: 1001,),’
1. Background causes: Fundamental fines offoﬂtica[ social, economic, or natz’ona/c/eavaje. 7/7:5'}/
neez[fcﬂtica[mc[i/i&atz’on to come into action. Szar Fas z'z[entlfz'et[ the deprivation ofﬁuman needs
as the unzfer{yz’nj source offrotractet[ social conffz'ct m«yzflfouse, 2008 and ﬂa/f, 100/,). HAzar's
c/aJJz’f‘z’catz’on includes: Securit)/ needs (nutrz'tz’on, Fou&z’nj, a Jafe environment ant[{]slfy&z’ca/aecurz’ty);
%cess needs Gao/z'tz'ca/ and economic fartz'cz;patz'on); Acceptance needs (recojnitz'on, z'l[entz't] and

cufture).

2. Mobilisation strategy: This refer& to the ob;;'ectz've.r cf k‘e}/ Jao/z'tz'ca/ actors and their strategy to
attain them 6/feir Jao/z'tz'cu/ bekavicur and FKow t/fey conceftua/i&e anJJ:reJent their cau&e). Smith
&oo/r) aﬂ?rm& that the deprivation ofneet[J does not neceo‘&arz’{}/ Jead to conf/z'ct z'f‘z't is not mobilised
5'}/ Jaofitz'ca/ action. tonf/z'ct unravels once /arje numbers offeof/e are convinced that the recourse
to violence is the on{}/ way checurz'nj their needs fsmz't/;, 100/,). The Juﬁcient cause ofconf/ict is

Jao/z'tz'ca/m ohifisation when fetl([erJJaerJua:fe t[efeoffe and obtain their /oytl/t}/ and commitment.

3. Triggers: Fuctors that set out the conffict. ?7779‘}/ are actions undertaken ['}/ a party that fimit the
choices cf the opponents, fﬂvourinj violence instead ofa]aeacefu[ aJaJaroac/:, e.g. unfair elections,
the arrest or assassination ofa Eey Jeader or ]:c/z'tz'cafﬁjure, a mifz'tary coup, unemffﬁyment or a

natural disaster.

4. Catalysts: Fuctors that qﬁect the intensity and duration of the conffict and can be internal
(mz’fz’tar}/ iafﬂnce) or external mintervenﬁcn}, e.g. the radicalisation of conffz’ct parties,

Jaarami/itaries, the economy, increased Fuman rz;jr/:t.s violations and the avaifa[z'[z'ty ofweafons.

c. Authority of the previous regime: Jke origin of a government (whether it is de facto or de
jure), the aut/forz'ty in power (wﬁetlrer it is mifz'tur], civilfian or re/z'jz'oua) and its system of ideas (w/fetlfer
it is communist, nationalist-conservative, nationalist-ethnic, secular or re/zijz'ou&) fave great z'nf/uence
upon the selection ofa tranoitz’onafju&tice and reconcifiation strategy.

d. Forms Of violence, Crimes Committed: D%rej‘ero‘ to the nature, scale and lfejree ﬁffueft
viofence @/oomﬁe/t[ et al, 100}), The Jevel and 7uafz't}/ of violence t[un’nj the conffict t[eﬂne& the
response, even tﬁouj/; Jamaje ﬂnf&uﬁerinj cannot be measured. %crut[e and viofentfa&t can Jaromft
transitional societies to Jevefo]a an effective aanrofounJreco;nciﬁation Jtratej}/.

Tke type of crimes committed also inﬂuences the future strategy due to the international /ejaf
olf_/z'jatz'on.s oft/fe state. Jois not wn/y a state's rlj/ﬁ‘ but also its oﬁfljation to prosecute t[e]aer]aetrators of
war crimes, crimes against h’umanz’tfy and genocide. Other minor offen.ses and crimes can be dealt é:}/
means of restorative justice mechanisms and ojfenseJ committet[fcr the sole fact of tafinj part in

kostifities can be amnestied.



-

Transitional tountr] t;%na{}wiw

B. THE ACTORS : J%e second set offactor& refero‘ to the actors cft/:e conf/z'ct. This ana{y&z’& will take

into account their needs anz[fear&, interests, mobilisation strategy and interrefations” .

a. Conflict parties: c%can be the state z't.re/f: the Jecurz’t'}/ sector (mz’/z'tar'}/,fo/z'ce), a cz'vz'/jovernment,
juern'ffa.s, ethnic or refz:jz'oudjroufef, Jocal (mz’fz’tz’a) Jeaders and armefjrcufw, and traditional authorities.
b. Victims/Survivors: gjeoffe who kave Juﬁeretfvio/ence and whose TZ:jA‘tJ kave been ﬁruta/{}/ and
J‘ystematicﬂf{y violated. ﬁtfferent types of conffz’ct aﬁect the ﬁcﬁotom] victim-perpetrator and each
ccnffict draws a unigue division fine. o’gfoomﬁefd' &oo})fcinm out that the division fine between an all-
fowerfufrEJime that targets tFeJaofu/ation and the opposition makes the victims easier to iz[entzf}/. ﬁutzf‘
there is state violence (ﬂoffre&s‘z'cn ”ﬁom the victz’msl(persfectz've) and rebel violence (ﬂterrorism ”ﬁom
tlfejovernment’Joersfective) the é_ountfar] becomes more blurred.

C. Perpetrators/Offenders: %offe that kave committed common criminal acts to human rz:j”tJ

violations, war crimes, crimes against /fumanib:y and'jenocitfely. Twe issues must be mentioned in this
catejory, ?F;'r.rt, there is a t[zﬁerence between state violence and non-state violence. Jhe former 7s
Juﬁ&tantiaf{y ﬁﬁ}erent anfjraver because of the state s raison d’étre, whick is to protect all citizens with
no distinction, uJa/fofJ the rule cf Jaw and respect fuman r{yﬁ‘t& “Jt is a matter of the gravest concern
when the state, whick holds the monofo/:}/ on public force and is charged with protecting the rzly”t.s cf
citizens, uses tfatforce to violate those rzljr/fts. TFhe state Fas a whole range cffowerfuf institutions at its
z[z'sfosa/ —the Jmfz'ce, the judicial system, the mass met[z’a,far[iament~ with whick it may dencunce,
investigate ant[funiJF Fuman rzlj/fto‘ violations é_yfrivate citizens or non—jovernmentafjroujw " (‘WZCC
1998: 70). Becond, there are var'}/z'nj Jevels ofreafon&z’b’z’/z’ty among perpetrators between tFeJa/annerJ that
ort[eret[jro.f& violations and those who carried them out, even z_'][‘t/:e'}/ are a/fcrz'mz'na/{}/ re.{]oon.rz'ﬂ/e. Tke
arguments that take reJJaong'ﬁifit}/ ﬁom a]aer.fona[ to a coflective {/9/767‘8 Gtructura/ vielence, Jao/z'tz'ca/
indoctrination, z't[eo/o.j}/, etc.), the Jan’nczja/e of due obhedience or Je/f\/ictz’mz’&atz’on do not e.xcu{]aate those
re&fon&i[/e.

d. General population: Tke jenera/fofu/ation is also a victim of the conffict because it Juﬁer&
some of its causes and consequences. %Wever, in some cases, incfszerence ﬁom the jeneraffuifz'c
facz’fitates the spread of fuman rz:y/:t& abuses and collective inaction, when confrontez[ with atrocities, is
also a way of being an accomffz'ce. g;tfost»conffict societies, there can be another case of JOCZ’GL:}/ as a
perpetrator when t/fe]aeoffefavour imfunz'l,y under the mantra of “m ovz’njforwarr[”.

e. Civil society: Tkis term comprises all institutions which stand outside the public (jovernmenta/j

sector as well as the private sector (iu.rz'ne.m). c% is conforme([ 5}/ social orjanisatz’ons 61/50 called

3 Needs and Fears: Needs refate to the things that motivate the parties to carry out their actions and sustain certain positions and
fears are the actions that could jeopardise the ackievement of one l;jea/;: Agendal/lnterests: Includes the agendas ofk‘ey actors and
the power to impose them; Form of Mobilisation: How do they pursue their goals? $h the streets, the judiciary, the parfiament, the
media, etc.; Relations with other parties: the kind cf interaction hetween actors at various fevels. Jhere can he alfiances between
groups that skare the same joa/J (Jome.ftz'c or international connectl’onJ) and there can be competition or opposition when there are

contradictory chjectives._

4 JZ:h;(E (1006) asserts that in certain conf/z'ctJ the distinction between victims anlferfetrutor& becomes blurred because, in some

cases, cfurz'nj the conf/ict,feof/e]a/n'}/ the roles of[otf the victim nnft[e]:erfetrator,
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intermet[z'ar'}/ z'n.rtz'tutionJ) that aim at Jatz'of‘}/inj social needs, Jarcmotz’nj Jccz’a/j cals, fc&terinj Jao/z'tz'ca/
Jao/z'cz'e& and otker interests and actions. Jhe civil Jociet}/ s ([eve/ofment can determine the evolution and

the J}/namz'cef oft[e transition as well as the reconcz'fz'atz'on]aroce.r&.

C. THE CONTEXT: Jkere are other t[ome&tz’cfactors that can be t/}'&tinjuiw/fefﬁom the conffict and
its actors and that kave to do with the overall condition ofa society, its culture aanchFc[ojy, its JeveS of

cokesiveness and the rule offaw.

a. Culture (how to deal with conflict): Gufture could be defined as a "s].ytem of both
implicit and explicit meanings, feliefs, values and bekaviours Jﬁared.i'}/ the members of a community or
group, t/frouj/f which experience is interpreted and carried out " WaoJﬁouJe and eﬁuﬁ‘e'}/, 1008). Gulture
is a vital force in society that tints every social undertaking making it unigue and unrepeatable, thus,
K ovin Fruch and Petor Black (7& in Weedkouse and aﬁuﬁey, 2008:170) developed the ethnoconflict
theory, which explains the Jocal understanding that pecple use to produce and interpret conflicts (tlfe SocaS
common sense about conflict). Hccording to this theory, there are many determinants that vary from
culture to culture, including peolitical structures, refigion and folK psychology. However, as Weodkouse
affirms, these determinants should not he seen as sources of conflict but as variables that influence

collective tﬁ?nfinj and bekavicur.

b. Social cohesiveness: Jx widespread and protracted confficta, society tends to he more
ﬁajmentetl: thus mafinj 7t z[z']%cu/t to establisk transitional J'u.stz'ce meckanisms, such as truth
commissions, at a national fevel. $t this case, the alternative is to intejrate Jocal trut/:—weefz'nj processes

into a natz’ona/]aroce.ns (:Zufan and Servaes, 1007).

c. Status of the rule of law: Jkis factor is essential to evaluate the rea/fOJJiﬁi/itz'eJ of any
transitionafjustice Jtratejy. (gt is a j/oﬁaf concept that involves Jao/z'tz'caf, J’uJicz’al and social values
funcfamentaffcr any JvCiety,‘ ie. supremacy of the Jaw, equa[z’l{y ﬁefore the Jaw, accounta/f_ifilz}/, fairne.ss,
separation offower.f, absence of arbitrariness ancf]:roce([ura/ transparency. In transition Jaerim[.f, the

status of the rule of/aw ang'tJJactentia/reform are, Jimuftaneou&{}/, inffuencez[anz[inffuencinj factor&.

INTERNATIONAL FACTORS

ng it was mentioned Eefore, the z'mfortance of z'nternatz'onaffactor.f in Jao&t—conffz’ct societies 1s
intfz'.rfutab-fe, fver'}/fay, boundaries become more porous and the z'nternatz'o;naf/;nationﬂfJi'vz'Jion fine&fat[e,
%Wever, the various internatz’ona[factors intervene in d%fferent ways, fave diverse impacts antf]z-ur.fue
varied interests.
a. International community: This s a broad concept that includes countries, g;;tternationaf
governmenta/ Orjania'ations C?ZZ‘@J) and c7ritlternationa/ %@J,‘ i.e. international trade unions, multifateral
organisations, re’jz'ona/ organisations, z[eve/o]ament agencies and re/zljz'ous or fofz'tz'ca/ networks.

International actors are seldom neutral (Zufmn and Servaes, 1007): ere'}/ intervene at &fferent stages,
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fo//o w‘z'nj interEJtJ,JauJ/fz'njfo/z’tz’ca/, Jocz’a/an([economz’ca[ajen([aes, and, uJua[[}/, favourinj certain l-:}/fe&
oftran.n'tiona/ju&tz’ce mechanisms.

b. Influential powers: Tke individualisation of this category is based on ana[ytz’ca[(]ou{ro&e&.
ﬁwarf’uf states fike the permanent members of the wﬁsecun’t‘}/ Gouncif z'nffue;nce transitions immen.se/:}/
and their support or intﬁﬁ}erence can bend t/rde'J:oWer balance in aJath—conf[ict Jociet‘y‘ Two contrasting
examf/e.r are the role of min Gentraf %merica in the '8os, on one hand, and the %Jﬁ»%mericans
contribution to tﬁe]aeace settfement in Wsrt”ern Frefand in 1998 on the other @oomﬁe/«[et al, 100}).

c. Historic Pel‘iOdS: There are kistorical cycfes tﬁatjenerate conffz’ct& of.sz'mifar characteristics and,
tlferefcre, their transitions have common feature&; e.g. transitions aﬁer Jamrt—co/onz’a/ confficm‘ and civil
wars in ;?(}z'ca since the éos, Iatin t;%merican transitions aﬁer mz’/itar'}/ rerjz'meer in the '8os, l::a.rtern
.furofe ‘s transition aﬁer the fa[/ of the ﬁer[iﬂ Well in the ’yo.r. While it is true that transitions in a certain
historical cyc[e skare similar ckharacteristics, the pretension of fen;yninj universal models (ﬂone stze ﬁt&
aff’) is erroneous and m ay exacerbate conffz’ct&.

d. Regional context: « tranJitiona/JaroceJJ cannot be fu/f] understood without ana{}/.n'nj the
rejionaf scenario. Jhe re'jion can rez'nforce or weaken the transition Jaerz'otf ﬂctinj as a cata])/st or a
counteracting fcrce‘ From a strategic point cf view, the .s]ﬂ'ff»over effect cf a crisis must be taken into
account, as well as that ofa transition, on one kand, and the use of nezjﬁ[oun’nj countries as bases to
Jaunck attacks or inffuence the conffict, on the other. Jhe ‘demonstration effect ” (z[o mino ejfect) exf/ains
that the event in one countr] can Kave effectJ on another and this process can ref/z'cate in the entire

regton.

TRANSITION TOWARDS RECONCILIATION

Demestic as well as internatz’ona/factor.r and the balance offower between them inffuence the
transition JaerioJ: These efements will condition a great deal of the reconciliation Jtrateiy. gjower is the
caJaaciLy to do tfinjs, /:avinj the Jaotentiaf to aﬁect the context (re&ources, access, social networks and
constituencies, other support and af/iance&) @oomﬁe/zﬁ zny). yﬁerefore, the balance of]oou/er and the
actors’ caJaa[i/z’lz}/ to exercise it in order to attain tﬁeirjoafs will be determinant in the z[eve/ofment oft/fe
transition.

Power is energy t/fatjyo ws con&tant/y, but it is important to describe where it fies in Jocz’et]. Wheo
is in a JtronjerfoJition7 W/fo fas or have more Juffort?jsz’tfo&oz’ﬁ/e to make C/t‘anjeé’ in the 5a/ance?
Gan one party ackieve a ([eﬁnz’tive Vz'ctor'}/? W&ooé} kas created a too/forfow‘er ana{}/JiJ with whick
the k‘e}/ actor.s’fower base and resources are studied, consi([en'nj forma/ and informa/fower refations,
fidden power, interest groups and structures. :ﬁz’rectf}/ refated to power is the capacit)/ to spoi] the
process; in other words, to bfock any attempt at tran&itiona/ju&tz’ce, v;%cfa!mic e.xam]afe s a transition
where perpetrators remain in Jaon’tionJ of autﬁ‘orit‘y, are able to block ref’orm processes llnf]aromote a
culture ofim]aunz'tf}/‘ ﬂﬁmﬁaa a t”ree—lfy]ae c[assz"f‘ication oftranJitionJ mfoomﬁefcfet al, 1003):

1. Abrupt transition: %former[}/ oppressive rEJime fas been vio/e:nt{}/ and comf/ete/'}/ overthrown

or a civil war Kas ended with a decisive mifz'tar] victory for one side. Probable reconciliation
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meckanism: retributive ju&tice. These transitions can promote retributive J’u&tz’ce and reconcifiation,
or can traanorm previous perpetrators in new victims. fxamffe: &ant[a, 1994
2. Smooth transition: Jke regime in power initiate a process of reform to manage transition under
their terms. E#‘an authoritarian rejime imffement& reform.r towards Jemocracy and admits some of
its wrongs, Jao]au/atz'on may Fave fenz’encj. ﬁoﬁa[fe mechanism: .re/f‘»]arotectinj measures Jike
ammnesties. fxam{p[e.’ oEazi/z'n 1985.
3. Negotiated transition: Jransition is the result cfa settfement between tﬁeformerjovernment and
offoJl'ticnjroufJ. There is a bafance offower b:y whick t/fe]arevious re'jime retains some tfejree of
power and the opposition does not exert total control. yﬁ"erefore, ever‘}/tlfinj must be nejotiateJ;
ﬁcm the reconciliation strategy to the bargain of amnestz’e.sfor]aeace. ‘yf.suc/: a negotiation Jimf/:}/
gives the victory to one side, the /injerinj resentments, however z[ee]of] tfey appear to be buried,
will afmost certaz’n[y come back to Faunt and kinder reconcifiation at a Jater stage —~and uftz'mate/"}/
that path Jeads back to conffict and to renewed violence @oomﬁeﬁf et af, 100}.‘/,}). ‘Examffe.‘
egoutlr%c}ica 's transition ﬁom apartheid.
Desides the funz[amenta/ importance of the type of transition, its cFrono/ojica/frOJreJJ and
evolution does ﬂ/JOJJ/ﬂ'}/ a rofe in the establiskment cft/?e reconci/iation]aroce&.r. »E/ee[er (100/,) describes

three f[ﬂJE‘J oft/;e transition:

1. Conf]ict phase: it z[evefofJ during the ccnffict anz[[efore negotiations.
2. Negotiation phase: itis a Ee]ferz’oz[t/fat allows transition to develop.

3. Post—conﬂict phase: 113 i&focu&et[on t[eafz'nj w‘z't/ft/fe]aaest and reconstruction.

To ﬂna{}/Je the historical Jevefofment of transitions, zﬁen‘e %(zan &006.‘18} describes a wider
arcfor the imffementation oftran;z'tionafju.ftice. 2;1 kis view, the transition Jaen’ot[reac/ﬁe&fﬂr [eycnt[t/fe
end of open conffict and the formaf transition. J%ﬁer the repression Ja/tda.re ((:onffz'ct) and the Jao&t~conf[ict
period whick takes Jaface t[urinj the ﬁrstﬁve years, there is a time continuum in whick transition z'Jfar
ﬁom ﬁni.s/:ﬂetﬁ Transitions include the medium term que to twenty yearJ) during whick society goes
under major Gmfz'tica/: economic, Jocz'a/) reconstruction and Jooks for new points of reference,‘ and the
fonj term that begins twenty years aﬁerwarr[s, when the new generation starts to be Wz'f/z'nj to overcome

divisions.
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CASE ANALYSIS AND COMPARISON

In this section, | will use the matrix described above to analyse and compare three different
transitions: the end of apartheid in South Africa in 1995, reconciliation in Rwanda after the genocide in
1994 and the Argentine transition from the last authoritarian rule in 1983. The main goal is to see
whether each domestic and international factor favoured a certain approach over another and how that
influenced the final choice of the reconciliation strategy. This analysis will also show that, while in some
cases, factors might call for a restorative approach, in others they might tend to a retributive or truth-

seeking mechanism.

INFLUENCE OF DOMESTIC FACTORS

THE CONFLICT
History

In the case cf South z;?;ica and gg/ﬂnJa, the fcnj Fthor] cf segregation and ethnic divisions,
re.rfectz've{}/, made the adoption ofa restorative justice and truth Jeefz’nj mec/fani&mafo&silz_fe and even
recommendakble. Jkis included the Jaossi[i/ity for South %ﬁican& and &antfans to address their past
grievances and to sked fz:y/ft over their darkest times ﬁom a restorative perspective. C%z 3cut/t~5@9ica, the
jca/ was to end the cyc/e cfvz'o/ence anJ&eerJaticn, while retributive J'uertz'ce, given its conﬁontatz’ona[
nature, could Fave l[eefenet[ divisions. c%; &antfa, this factor in Jaartz’cufar ca//ec[for a restorative
aJaJaroac/;. Since its infefenJence, f@/iticﬂ/fﬂrtl’e& were created a /onj ethnic fines and the Jpursuit of
Jao/z'tz'ca/ajen([mi t/rrouj/r violent means, an e&taﬁHJFleo/itz'ctl/fractz'ce, was the main option to suppress
the opposition.

%jentinﬂ was a totaf/:}/ Jlﬁ\erent case because the /fz'Jtor}/ of the ccuntry a&Eet[for a retributive
ju&tice aJaJaroac/: in that the reJaeateJ recjrres.n'on.s into dictatorial rule kad to do more with an utter
Jz’.rresfect for the Jaw and the constitution —on the part of the Jaofz'ticaf efite — than Wit”fofitica[
divisions among the population. Tke de facto government that rufez[%jentine between 1976 and 1983
was the Jast stage of an alternation hetween z[emccraticaf{y»e/ectefjovernment.s and dictatorships that
Jabelled the country as an “intermittent z[emocrac'}/

Causes

Background causes in &V‘ant[a inc/uJleFy.rz’ca/, Jecurit}/ and access needs that reguz’ret[a broad
solution that a retributive affroac/f alone cou/fnotjive. fconomic reconstruction, equa[ access to Jand
and resources, foﬁtz'ca/farticz{']aution and reconciliation were funt{amentaf te achieve success in the
&antfan transition. South z;%ica also demanded a sofution that could reackh [e}/ontfayuz’ft sentence.
%zartﬁeitf/ﬁlf created a rejz'me ofe.xcfusion and condemned the black ccmmunity to un(ferfeve[ofment
a;nJc/fronz’c(]ooverzz}/‘ This Fad to be acfnowfereJanJamenJeJtlfroujlf an array ofmetwures that ranged
ﬁom feja/ju.rtice to social and economic justice. These ﬁnancz’af and material urgent needs in South
%ica demanded that resources were destined to undertake the reformJ necessary to im];fement the new
constitution and promote a unzfz’ez[ 301415/:";%(&':”, instead ofz'mf/ementinj massive and expensive Judicial

proceedings.
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$t the case of%jentz'na, t/:efatlf that Jed to the 1976 coup infarticu/ar and the Fruta/J'}/.rtem of
domination 5}/ the mz'/z'tary rerjz'me reguiret[a more co mfre/fen&z've af]aroac/f ofju.ftice and truth due to the
unfrecefente([ JeveS effc/z'tz'caf violence and the crimes committed. $1 this Jast Jaartz’cufar aspect, the
fimited mandate oft”e mﬂmﬁfeffsfort to address that issue. ke retributive affroacﬁ was necessary
to address the fact that aff the main Jaofl'tz'caf actors kad z;y;noretf the Zyame rufes” to c”annef]ao/itica[
Jl’JJauteJ and atfoJatez[ Jtratejies that ﬁ&r&jﬂrt[eJ its destructive consequences upon ot/rderjroufs and the
whole Jociety (tavaro.,z.zi, 1994 1,1). %w‘ever, /cok‘inj at the same factor ﬁom a .mciofojicaf

perspective, JOCZ’EL:}/ cannot be fu//:}/ reconcifed without fom@'nj intoe the reasons that Jed to
authoritarianism ﬁom a trutF—JeeEinj and restorative a]:]aroac/f.

y:lfinjv into consideration the incommensurable tﬁ'fferenceJ between the %jentine and &anz[an
ccnf/z'ct&, tFe}/ coincide in the effectz’veneJJ cf the mobilisation strategy implemented b:}/ the fﬂrtl’eJ’
/etu[erJ/:z:]a to carry out t[eJJaz'cai/e crimes. c%; &Wlntfa, t/:z'.ffo/z'c'}/ ofm obifisation included Zﬁefoerterinj of
ethnic conﬁontatz’on and the creation ofa(]ooz'&onet[fofitz'ca/ environment t/:roujlf direct means ﬂw"e of
militias and execution ofma&&acre&) and indirect means @tfnicfrofajanfa) @e/fstré’m, 199 6). The fact
that the victims of the jenocitfe were not o:nf}/ Jutsi but also ?ﬁ;tu ofJaoJet[ to the rejz'me rez'nforcetf the
idea that there was a Weff-orjanz'.fet[ffan of]aofiticafmofi/z’o‘atz’on with the sole purpose of]aer]aetuatz’nj
%tu power. For this Kind of criminal and racial act, the punitive aJaJarolIC/Id was appropriate and even
necessary. This ﬂffroﬂcF was also the most convenient in %jenﬁna were the Montoneros juern’ffa and
the mz'/z'tar]fromoteJJocia/viofence and justified it in the name of justice Wontoneros)or order against
the ‘communist threat” (tﬁe armefforces). Tke utifisation of Sorelian mytﬁ& on the part of the J:arties’
feaz[erJ/fz:p, in their attempt to dissuade anz[ra//"}/ support based on violence anc[fa/&e antinomies, kad to
be dealt with through a retributive justice approach.

Trig(qers are the Jast fink in a ckain ofun&atz’qu’et[neezﬁr ant[unre&o/vet[conf/z’ct& that escalate the
conf/z'ct to the next level, initiating a new (['}/namic with unfore&een and unexpected consequences.
c%/;oujﬁ their z':nﬂuence tl.rfactorJ is stronger rEJarﬂnj the escalation oft/:e conf/z'ct in terms ofvz'o/ence
and com]a/emity, tﬁey are an indirect z'nffuence in the reconcifiation Jtratejy due to the abovementioned
unfore.feen consequences. %t/l‘e cases of rgout/td;%gica anfcgg/anfa, there were man}/ z'zfentz'fi'a[fe triggers
aftfouj[ their z'mfact in the conf/t’ct& varied, mo.rt{}/, accort[i'nj to t/;eirfow‘er ofmo[z'fz';ation and not
their inferentjraven ess.

From an overaffJaer.sJaective, triggers are important to establisk the [ejinninj and end of
ccnffictJ and the tz’me»ﬁame that will be ana{y&e:f via transitional justice meckanisms. For example, in
&anz[a, there was afunfamentn/ J}ﬁerence between the national dimension of transitional fustice
meckanisms (nationaf courts and modernised gacaca) and the international (7’(?’?/@2 From a national
Jaer&fectz’ve, the Eri(qger of the conffict was the @z’ntervention (Iyyo) and the cut—off date was
jecemb‘er}l“ 1994. For the z'nternationa/communz’t'}/, the conf/z'ct began in 1994 with t/feﬁna[e&ca/atz’on
that fed to the genocide. Tkis is not a minor detail, Fecause it establiskes a L[z'fferent context and
exf/anatz'on oft/;ejenocz'l[e anJrECOjﬂl’JEJ that it was the result ofmu/tz(']a/e causes and not on/.}/ ofet/:nz'c
tensions, ﬁrz'njinj to the fore.jrountf the civi/ war and the Jtrujj/e for power. This broader time—ﬁame
a.fk‘.rfor anfjiVEJJa/ace to a more holistic ﬂJaJaroac/: that seeks to deal Wit[fathrievnnceJ, ﬁnft[e truth

and rebuild refﬂtion&/ﬁ(';am
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Catal)/sts are imfortant to ana/'}/o‘e the fzfe cyc/e cf the conf/z'ct and characteristics oft/:e conffict
and, as a consequence, the bhest tranJitz'ona/jthice Jtrutey] to address the issues. y/{e}/ also /x-'e{]a to
establish re.fJaong'Fz'fz'tz'eJ rejarzfz'nj other Jeconl[ar}/ crimes connected to the main conffict, Z.e. arms
trt(ﬁ'cfinj, media mﬂnz(']aufatz'on, target massacres, etc. $t South z‘%—z’cm cata])/sts were centred in the
Jao/z'cz'es enacted to deepen afart”ei:f as well as the targeting of the Mmovement. This ca[fleor a
restorative ﬂJaJ?TOﬂCF due to its intimate relation with the /ﬁ'story ofw’ﬁdite rule in Césout/f%‘}ica.

jn @yanz[a, on the other kand, the main Cata])/st was the use oftﬁe media as afero’ua.n've weapon
of Fate propaganda tﬁatjeneratec[ an anti-Jutsi sentiment among %tu &anrfana. Tke creation of the
&z{‘z’o-yné/évision Libre des mfe Gollines @Omanz[ the newspaper "Kan(qura " both commanded [y
the akazu f?ft‘zb_}/urimana’a entourage of %tu extremists — Jo/a]&z[a crucial refe in inciting to jenocizfe
and opposing the %ua/fa]arocea&. This demonstration offower and inf/uence was another Jaroof of the
gre w‘z'nj cafacz't'}/ of the media to manzju/ate and mobifise Jaeof/e bekind an idea or Jao/z'tz'ca/froject.
These actions demanded a combined aJstsvrotu:/t~ of restorative ju.rtz'ce G‘EJtOrE re/atz'on.r/;z:]a.r and media
erfucatz'on) and a retributive aJaJaroac/xd to those re&]aon&z'ﬁ/e of manz"fau/atz'nj z'nformatz'on to incite to
collective violence.

ﬁ%jentz’na, t/feJaower that the ml'fz'tar'}/ feld over t/fefofufatz'on t/frouj/f the use of&tatefower
Jarofonjef the conffict and served as a cata])/st. y/ldere were other two Eey cata])/sts: the initial economic
success of the jovernment’s economic Jac[l’cy (Jomestic) and the bureaucratic-authoritarian wave of
mifitar]—con.rervative fz’ctators/tdz:]w in douth %merica (wit/: the exception cf Gefombia and %nezue[a)‘
Tke fast catal)/st infartz'cu[ar ca[fecffor a rejionaf restorative and-trutlf»seefinj meckanism because there
were joint actions among a[szerent lfictatoriafrejimeJ to terrorise ant[contro/t[efo/z'tz'cafanr[&ociafﬁfe in

the subcontinent ﬁ’lan Condor is the main exponent oft/ﬁ'& tacit a/fiance).

Authority of the previous regime

HNone of the governments ana{}/JeJ Faz[fejz'timacy due to their defacto nature as a result of the
massive tﬁ'&enﬁanc/ﬁ'Jement of the black majon’t}/ (ésout/; n;i?fg*ica), the denial of access to Jao/z'tica/
participation @g/ﬂntfa) or a mz'fz'tar}/ coup @jentina). g@'t/fouj/; the main ﬂJJJaroac/; to deal with
i/fejz'timate{}hcon&tz’tutetfjovernmentJ is retributive, the fact that their z'ffqyitz’macy was connected to
Jee]aer conffict& requiretfa combined ﬂJoJaroac/rd —trutﬁ~see£inj and restorative.

c5«3111?/:&/?‘}12% s apartheid was a regime of institutionalised segregation developed under afacatfe
of Jemocracy that demanded Fkistorical truth and restoration cf relationships in order to, in Desmond
Tutu's words, ‘turn Kuman wrongs into Kuman rlthJ %t‘z[‘}/arimanalr regime in &ant[a was based in a
nationalist-ethnic z'z[eo/(yj] that contaminated the Jaofitz'ca/ system and deepened divisions in society,
mafinj a retributive aJoJoroac/: an inaufﬁcient answer. %jentz’na's Proceso, a 7uz’nteJJentz’a/ son of the

national security doctrine, used repression to suppress the communist threat " and b—/atant{}/
acEnoW/etl:jez[t/:eir crimes as /EJz'tz'mate war actions. 7/79'}/ establisked a rejz’me of/z'ﬁera/economz’c& and
social exclusion to close tFejafjenerateffy whkat t/:e] ca//et[(]oofu/z’&t rejz'me.r.

These authorities were civilian in the cases of &an([a and crjout/f;%‘]91'611 an([mz'/z'tar}/ in the case
of%jentz'na but, in every case, there was an intimate re/ﬂtz'on.f/ﬁ(']a between tfefo/iticaf/eafer&/fz(’]a and the

Jecun’t}/ sector ﬁntefﬁ;yence services, armleorceJ, Jecurz'ty force&, civilian Jaofz'ce, etc.) in the Jafa;nnz'nj
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tl:nzf]aer]aetration of the crimes and in Jecurz’nj the perpetuation of the oppressive rEjimEJ. This fast
common feature, the connivance between tof—/eat[erJ and the Jecun’t'}/ sector, reguiret[ not on/'}/ a
retributive aJaJaroac/; but alse a truth commission to establisk the patterns of abuse, modus oJaerantfz' and
Jtratejz’e& of extermination, as well as institutional reform to ret[eﬁne the role of the Jecurit}/ sector in

Jocz’etf}/.

Forms of violence, crimes committed

Tke JacJt—conffict process in South %‘Hca remained controversial in terms offro&ecutinj
a]aart/rdez't[ as a crime ajaith Fumanz’t'}/. ;z]aart/:ez'll: the l[e]arz'vatz'on ofrzj/:t.r based on a ﬁio/OJica/factor as
the colour of the skin and z't&fo/itz'ca[ coro//ar] cf separate ([eve[ofment, was not instituted as a crime
ajaz'n.ft Fumanit}/ untif the &me Statute in 1998 (w/fz'c/f entered into force in 1001), three years aﬁer the
end of ﬂfﬂrt[ei!/: when the agotmantfate Fad ufreat[y been settled. This reference zs very z'mJaortant to
establisk the state of international Jaw at the time of the :7@;(: O the other Kand, the %;C’J mandate
com]are/rdenfef the investzjaﬁon of crimes that Fﬂf]genecf as a consequence of exJaeriencinj afﬂrtﬁeitf in
every Jay ﬁfe (A@'/finjs, necffacinj, torture, t[z'JaJaJaearanceJ, ar[itrary z[etention), but it reco:jrnl'.fef that
there was a much farjerfattern of Fuman rz:jr/fts violations that was not being contem]a[ate.'[ The main
parties fecz’z[ez[z’nfavour ofa conditional amnesty —amnesty in eacc/fanje offuffz[z'&cfosure— that ruled
out prosecutions in the name of national unity and reconciliation, the desire offoofz'nj akiead overruled
the right to justice.

5;: &Van([a anl%jentz’na, the nature of the violence and the crimes commz’ttet[/eﬁ fitt/e space
for negotiation; t/fey demanded a punitive method rather than any other transitional meckanism or, even
Jess, an amnesty. This s because crimes ajain.rt Fumanz't'}/ and war crimes generate a state s of/z'jatz'o:n
(Fa.fe:f on z'nternatz'ona/]ao&itz’ve Jaw and in international cu.ftomar}/ /aw) to prosecute. j;; the ‘;%Q*ican
nation, the international communz’t}/ Jufforteft/fe retributive aJaJaroﬂc/; with the creation oft/;e C7‘62500711[
the recognition that what Kad /I—lIIJQJJenBL[ in cgyfa;nzfa was jenocit[e. Tke @(zooo} backed this action
eocffainz’nj that, due to cgyantfa s /ﬁ'&tory of imfu;nit:‘}/, it was necessary to send a Jtronj Jz:ynaf to the
JOCI’EIZ}I and to establish a potent deterrent.

jn %jentina, the JemocratiCJQVernment was Jtronj enoujlf te z[en] amne.rt(}/ an:[fo/fow a more
aggressive punitive affroacf t/frcuj/f national courts to J'ull:ye those reJJaonJilz_fe of z'f/ejaf arrests, torture,
forcez[ disappearances, (z’z[naffz’nj of adults and babies, and rape. %Wever, when the mz'/z'tar}/ Jeaders
regained some feveraje, there was a sethack in tlfejuzﬁciuffrocefure& against the mi[itary that uftz'mate/y

would Jead to the z'm]aunz't}/ Jaws («:ﬁue Obedience " and «?Fuffe&of ")

THE ACTORS

Conflict parties, victims and perpetrators
Tke nature of apartheid resulted in the violation of kuman rights of the great majority of the
P ‘7 J Jerity
Jaofufation in césoutlf%‘;ica ([facf ant[z'nz[z'jenou.f) and the main parties in the conffict, the National gjarlzy
manrf the %‘}ican National (Gonjregm m) were establisked a[onj racial c/eavajes despite their

evolution as J:o/itz'ca/ entities. Jhe Fi&torincﬂtica/ domination cf the white minority was challenged b:}/
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the frOJrEJJz've crjani.ration cf the femOJraf/ficaf[}/ stronger but Jao/t’tica[{}/ ([z’&enﬁanc/ﬁ'Jet[ black
majorit’}/. y/fz'&]ao&ezfajreat c/fa[/enje in the Jao&t—conffict transition because most of the Jaofu/ation kad
been victims and it was not Jao&&iﬁfs to reconcile and rez'ntejrate South z‘%ﬁz’ca with a mere retribfutive
affroac/;. %fﬂrections(’aciﬂtet[ﬂo a restorative anftrut/ﬂ&eefz’nj meckanism.

Tke %@taffowef the victims to demonstrate the crimes commz’ttelflr:}/ the llfart/feicfrejime and
also 17:}/ the m tacz’t{}/ /ejitimisinj the deal between :ﬁe {ferf and %Je[a that endorsed a restorative
Justice (?fa.,zan, 1006:}8). Tke %Gtconsizferec[ that there were victims from both sides that deserved the
same justice. In this respect, the af];[z’cation of/fuman rz:jv/ft.sfrz'ncz;pfe.s to judge the actions cfa non-state
entity m)was an innovation. Jke %G‘Casaertez[ “the importance ofunJerJtand%’nj the Gommission as
but one of&everaf instruments reJJaonJib_/e for tran&f‘ormation ansz_ritl:je—[ui/:[inj in post-apartheid South
;%(Hca " @%g Iyy&.‘é/r). Thits truth commission was net a moral second Fest but an advance ﬁom
retributive ju5tz’ce to restorative J'u.ftz'ce in the view of their ifeof0ji5t.$,' it was a chance to build an
inclusive .rocia/faﬁric ﬁnc/u&z'on in economic an([Jccz'a/aJJaect.r remains aJaentﬁ'nj Jubject).

%w’ever, as mentioned above, abuses commz’ttet{b}/ the state antffy the fiberation movement
skould afw'ﬂ}/o‘ be ﬁﬂerentiate:f because t/fey are gua/z'tative{}/ and fejaf{}/ Jzﬁbrent. W/;en the state
exercises power abuse, not onf}/ it violates the Jaw and Kuman 7‘1;7”&9, but also feaves citizens without
avenues ofeJcaJae an[totaf{y Jefence/e.mn

g;n &antfa, the fonj /ﬁ'Jtory of ethnic divisions and Jtrujjfed‘ c[evefofec[ in a context with no
accountaﬁz’fz’b}/ or justice and generated a cycfe ofvio[ence in which the victims cf the past became the
offenz[enf of the present. Wﬁatfor many may Fave heen “victor ’J‘/u.stice ", for the new government was a
means of ending the “culture ofz'mfunz't] " that Faffrevaifez[ in &anz[a for decades and stopping the
vicious cyc/e ofvz'cfence that was its main consequence mw'n, 100}). ngertﬁe/esa, the imJo/ementatz’on
ofa]oure{}/ retributive approach, favouret[ i'}/ pepular demand, would Kave been in&ujﬁcz’ent to address
Jaa.stjrz'evanceo‘ and attain reconciliation. Jke establiskment ofmot[ernz’.sez[(gacaca, a restorative initiative,
closed that reconci/z'atz'onjaf.

Tke status of the main actors (armet[force& ant[yuern'/fa) in %jentz’na, t/fez'rfena/ resp ong’ii/z't}/
and the fact that t/tde'}/ were cfear/}/ t[zﬂ‘erentiatet[f‘rom the Jao];vuface faciﬁ'tﬂtefafunz’tive aJaJaroac/td, This
notion does not imf{}/ that this cc;nffz'ct was a war, because the mz'fz'tar'}/ did not cn[}/ initiated an
i/fejz'timate war but also demolisked aff democratic institutions, Je&trcyef the opposition and committed
massive violations of/fuma;n rz:y/rdt!f‘

Ortker issue pertaining to the Jevels of rleanilr_ifilzy of tﬁe]aerfetratcrs and to retributive justice
in Jzarticu/ar is the concept of Je/ectivig/. In the cases of &Vﬂnlfﬂ and %jentz’na, the Js'rz'ncz;]afe cf
Jefectivit] was z'mffementet[for the sake of reconcifiation and to avoid a /«mj period of trials in the
former, and to reafﬁrm Jemocracy and the success of the transition in the Jatter. @.Z?}/ aff{yinj this
principle, judicial proceedings would be /fe/z[on/y against the most responsible actors that participated in
tFeJa/anninj antfz'm]a/ementatz’on ofa Jy&tematicfattern of/fuman rz'j/r‘tey abuses. W;’vert/fefea.s, this skould
not be used as a means of “t[e/eljz'tz'mz'efation of the role offro&ecutz'on or]aunz'.r/fment in tfeafz'nj w‘it/:fa.rt
crimes mu/%n %/7([ in :7‘2:56&%', 2006:17).

ﬁ &anz{m the comffe.xz't] of this conf/z'ct and the ([}"ﬁ‘erent fevels of reJJaong'fz'/z't}/ amoeng the

perpetrators demanded a mufti-affrcﬂc/f JtrﬂtEJJfOrJarﬂCtiCﬂf ﬂnt[]aofz'tz'ca/fur]ao.fe&, ﬁwa& unfea&iﬁfa to
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prosecute alf the accused and it waJJao/z'tz'ca//] z'mfo&.riife to put a divided country on z'to‘feet without any
reconcifiation that included members of the jenera/fofu/atz'on that took‘fart in the jenocitfe. For that
purpose, the tran&itz'ona/jovernment Jefﬂrateft/fo&e who Jafannec[anJ@rjaniJEJt[ejenocife (t/;e akazu
f“fz'ttfe Fouse "’, ?fz}[yarimana ’J‘ entouraje,‘ rura/orjﬂni.fer!fﬁom the communal aanrefectura/caJreJ;
mifitias anteraﬁhm We) and the Tresidential ;(i‘uarf)ﬁom the general population that committed abuses
(égeffstré‘m, lyyéj‘ % a result, the perpetrators that were most re.rfonsi[fe would be jqueJ in
international courts Gft/fe] were cutside &anzﬁl) or in national courts éft/tdey were in the ccuntry) and
otﬁer]ze;yaetrator would be dealt with in the gacaca.

391/87*”/(770[1'151'611[Z’sz'/l'catl'onJ Jed the %jentine ne W{}/»e/ectezfjovernment to prosecute on{}/ the
kighest commanders and to enact the concept of “due ohedience’ to superior order for the Jower-Jevel
ofﬁcero" (ﬂ’VHEe, zoolr). JZJJ:’VE proceedings would Kave af]‘“ectez[man] Sow-rank ojﬁcera in active Jutj
and t;afonerz/n wanted the armet[force.f mora/{}/ intEJratef in the new Jemocrac}/, even at the price of
imfunz't'}/ mffe, 1004}. ;?ft/;oujlf tﬁejovernment insisted that the mz'/z'ttlr'}/ Fafnotfre.m‘uret[ them, the
neet[to]areJerve Jemocracy overturned a vaster notion ofju&tz’ce.

General population

Tke rofe of the jenera/fofufatz'cn t/frouj/f conffict& is not evaluated to determine criminal
re.ffcnsz'ﬁz’fz’@/, but to design a reconcifiation strategy ca];aife ofafz[ressinj the collective bekhaviour of the
Jaofu/ace, determining the force; that promoted it and ﬁuifz[inj new re/ationsﬁép to prevent a renewed
conffict.

5;t egoutﬁgﬁz’ca, most oftFe J:ofu/atz'on was invelved in the z'nju&tz'ce that aJoartFez’Jemé_on’eJ»*
as a victim, perpetrator or sifent £ystanzfer~ due to the government ‘s action offrojectz'nj their racist
Jao/z'c'}/ into ever}/([a] /zfe. 5?; in &Vﬂnt[a, there was a need to reconcile and to build a new social contract
between e&tranjef communities. ?urt/;ermore, some racist Jentimentd(]arevaz'/ecf aﬁer the transition that
needed to be addressed t/frouj/td reconcifiation and trut/t-: because Jaro&ecutz’on would Fave Jeefenet[ the
conﬁontation.

C%t &anfa, due to the participation ofajreatfart of the Jeneraffofu/ation in the jenocicfe,
juficia[frcceecfinj would Kave fe[f short to deal with the past. &Jtorative Justice, on the other Kand,
allowed perpetrators and victims to come tojetﬁer and ccnﬁont each other in a secure space, to
acfnow/edje, confea&, repent and repair the damage done or the Juﬁerinjs caused to the community. The
gacaca was a Jccia/restcratz’ve]:rocess as much as an individual one.

For ﬂreno @camfo, in %jentina, social resfonaib-ifity did not resided in /(z’//z'nj Jaeof/e but in
Jetting it happen, and then not controlling what kad Kappened (1}}6.‘251). In Fis view, political Jeaders,
top businessmen and journalists, magistrates and biskops had a cfzﬂ‘erent and graver reJJaonJZ’[i/z’t'}/ and,
a/t/:ouj/: t/;ey could not be equa//et[ to the actua[fe;jaetrator.r, t/;e'}/ kad a moral mandate that was not
Fulfillod:

Tke idea of ‘social re&Jaong’fi/z't}/ " must not be understood as ajenerafz'watz'on because many
white douth o;%gicano” fouj/:t ajaz'n.rt afart”eid: many %tu cgyant[an& Jarotectet[ the Jutsi and many
%jentz’neans Jefenfef Fuman l‘l;y”t& in the darkest Kours. %wever, this notion rtjﬂect.r the idea that no

crime is committed without the tacit and/or explicit consent ofﬂjreat majorit] ofthfcfufﬂtion. There is
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ﬂ/Wa'}/J a social re.r(]oong'fz'/z't}/ in those Kinds of conffz’ct& that skould be addressed in the reconciliation

Jtratej}/ﬁom a [o/z'JticJaoz'nt ofvz'e w.

The civil society

Givif society s inﬂuence in the transition period varied accerding to their composition,
Jevefofment anz[ca]aacz'lz}/ to mobilise tfe]acfu/ation ant[tofre;surefoﬂticaf/eafers. ngert/fefe&r, civi/
society organisations in 3outh~;@9ica, &anla Gnce it was reb-uz'/t) ant[%‘jentina Faz[ufunt[amenta/rofe
in the implementation and monitoring of the transitional justice and reconciliation strategies. 7/74{}/
Jares&urs:[jovernment.f, I[Emanl[z'nj accountaiz'/z't'}/ and the elimination of secrecy clauses, z'nformec[ the
Jaofu/atz'on, audited the mechanisms and made recommendations.

57%:” ofﬁout/;%ﬁ?’can cz'vz'/.societ}/ sector was more committed to ac/ﬁ'eveJao/itz'ca[tranu’tz’on and
t/refub-/ic disclosure oft/fe]aa,ft rejz'me ‘s crimes than z'nc[i'vz't/ba/funz’o*/fment, This commz’tment]aromftetf
Wg@; and churches to favour the disclosure of crimes and abuses ﬁom a//]aartz'e.r and not on{}/ the
apartheid regime, and made a vow to protect the rl;y/l‘ltd‘ of alf victims. r;%/i/foujﬁ the %@t was more a
consequence of]aofz'tica[far{}/ nejotiationw, the civi/ Jocz’et] was able to remove ”Jecrec}/ clauses "
promoted 5] the major parties in the 3@3: fejisfation, Ja[ay a Eey rofe in the election of 3@3:
commissioners and monitor its work.

Tke decimation anz[ﬁacture of the cz’vi/Jocz’et}/ aﬁer the &ancfnn genocide made it z'mJ:oJJz'[fe
to start a coflective reconcifiation process right away and the pressure for Justice pusked the retributive
affroac/f. thfout strong grassroots movements, a trutF—Jeefinj meckanism seemed z'mfrob'ab—/e and
would kave been resulted z'nefj“ectz've. Tke jrowtlf and develop ment of cz'vz'/.socz'ety organisations during
the years aﬁer t/75jenocz'le aflowed them to iecomefart cf the tran&z'tz'ona/ju&tz’ce strategy. Some ﬂ@@g
and international Kuman rz.'j/ft.f orjaniJationJ favouret[ the punitive affroac/f at the national Jevel and
z'nz'tz'atet[traz’nz’nj-jvroyramme&for fawyera ant{judjeo‘ ant/‘w'ork‘d/t‘of&focu.fefz’n Fuman n:j/l‘tty and the rule
of Jaw.

$1 %Je:nti:na, the civi/ Jcciety did also pursue a punitive a]z-]oroac/f but it also made its
contribution to the @Omﬁ with their documentation and informﬂtz'on rejanﬁnj forcef
disappearances. Jn this sense, the role of some 9@2@5 and Human &lfm @rjani.rations during the
Proceso was remarkable because not on{}/ r[iz[tlfe] collect informntion but alsc Jenouncez[man] cases in
internationafforumJ fike the OFAS and the UN These brave and rz'Jk:}/ initiatives were carried out while
the mz'fitar] held a tz:y/:t Jeaskh on Jau[fz'c fiberties. Jhke rofe chome the cz'vif&ociety in the transition was
funt[amenta/ to support the Jpunitive jthz’ce af]aroac/: a/tFoqu there were I[ifferenceé‘ with r8jarf to the

met/:o:[an:[form it skould take.

THE CONTEXT

Culture
oo mﬁe[J (zoo}) explains that some cultures Fave a necessity tcforjz've while others tend to be
inclined towarJquni&”ment. ome cultures may frefer traditional or communil{y»ﬁaaez[mec”anio’ms to

ackieve restorative justice and truth instem[ofconventiona/ approackes.
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$t fgout/: %ﬁica, culture kad an imfortant rofe in the z'm]a/ementation of a restorative jthice
affroac/f. Then ajtn'n, this transition involved the task to reconcile a /ﬁ'&tor}/ of discrimination and
estrangement and reyuz'reszcrjz'vene.m and Aé~t4,z'/t[z'71.;7 new Frit{je,f between alienated communities. Jhe
role of the church —incarnated in the ﬁ:jure of ﬂe&mcntf Jutu— and the Jevefofment of the idea of
ubuntu, built a cu[tura[anffs]cfo[oyz’cafmeetinjffacefor communities.

Tke churckes inffuencec[ the process and set the central idea of the %@Cu/lficﬁ' was restorative
Justice. Jutu considered “‘sccial /:armon‘y’ or ‘communal Farmon(}/’ as the summum bonum, or szﬁest
jooz[” (trocfer, 1000[). Tke other value of this reconciliation process was the concept of “ubuntu”.
Qaj[if/ (1007) e.st'/az'nJ that ubuntu derives ﬁom the Xhosa expression “Umuntu ngumuntu nja[an'}/e
bantu', whick means }aeoffe are Jaeof/e tFroqu other JaeoJo/e " rﬁ'of/e skould recognise their own
Fumanz’ty in the other and that their destinies as people are intertwined. Tke main idea is that the
individual on{}/ achieves its greatest development and Kappiness in the community and one cannot exist
without the other. Jhe idea offorjz'vene.w" and ubuntu, manife&tet[ the Juferiorit] of restorative ju&tz’ce
com]aaretf with the Western retributive affroac/f anc[/ejz'tz'mi.setf the agreement that reﬂectet[ the balance
of]aower. j‘Zreover, ubuntu was an v%“[can conceft that added a sense ofowner.r/ﬁ:p and an efement of
incfu.fz'o;nfor non- Ghristian z'nt[i:jenous communities.

ﬁe.{;aite the fact that the majon’ty cf cgyan:fans are Gliristians (65 7 Gatholic and 237
g);otestant), the active role of the churches during the ?ﬂﬁ]arimana regime and the genocide (Z%ra]ﬁiff,
1001,), discarded tfeir]ao.mz’ﬁi/ity of acting as facilitators or bridge-builders. Tke South %ﬁz’can idea of
ubuntu and the rofe oftfe church could not be ref/z'caterl: eJJaecz'af/:}/ in a social environment tfatfavoured-
Justice over reconcifiation.

Given the need to complement the judicial approach, a unique cultural efement necessary Sor
reconcifiation was provided /1:}/ an ancient &wzntfan tradition of ccnffict resofution, the gacaca. This
conf/z'ct resclution process dates back to the Jare—co[onia/ times and Kad been functz’onz’nj for centuries.
Gacaca means tyra.m‘ i an([refer.r to ‘a meetinj ofnez'j/;iour.r seated on t/;ejra&o‘ (t/;e gacaca)to settle a
([z’JJaute between Jaeof/e, it is a grassroots institution that tratﬁtz'o;naf[}/ dealt with minor oﬁ‘ensea‘ (ZZra}/Fz’/f,
20041 1). Tke jca/ cf the gacaca was te “restore social order t/tdrouj/td the rez'ntejration of the offent{er
back inte the communz’t}/, Traditional gacaca was Jess focu&et[ on Jaunz’&/fment [/ than on re&ton’nj
Fﬂrmony [':}/ reintegrating the one who was the scurce cftfz'.rortfer ” @ay[iff; 100/,:11)‘ The “modernised
Gacaca” aJaJateJ this community—fﬂsef method cufturaf{}/ fami[z'ar to alf &anz[an&. This meckanism
broadened the scope in terms ofz[eafinj with past abuses and gave a wider fejitimacy to tfefroceez[injs.
Besides, it Fad a Kealing efement while serving reconcifiation and justice @oomﬁeﬁ[et al, 100}). Fbove
all, the gacaca eMJaowered_feoffe to t[eafw'z't/ft/fefa&t in their o wn cultural terms.

Tke %jentine cultural affroac/:~ to conffict resofution ﬁt into the Western model cffunitive
J'u.rtz'ce and the J)rz'ncz;p[e that the rule of[aw is fiable to settle societal conf[z’ctJ. This aJoJorcacF to conffict
resofution was altered 5'}/ the Jack of democratic Jtaé'z'/z't'}/ that dominated the %jentz’ne Jao/z'tz'caf scene
prior to the 1983 transition. 7/;6]60]9/6 had never dealt w‘z't/zi}aa.rt abuses and justice had been set aside 5'}/
factua[]ao wer. %jentz’na /fazfrecurret[refeate:f/}/ to violence in order to sofve z't.ffo/z'tica/ tfz'.ffuteo‘, main{}/

under the form of coups d’état. Tkis bekaviour created the idea that afofiticaffroject couftfjaz'n
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fejitz'mac.}/ cf exercise to make up for the Jack of /6jitimac'}/ of orz'jz'n; in other words, ejﬁcz’enc'}/ and
cafacz't}/ ttvjet t/finj.r done waJJarey[‘erreI[to the rule of/aw‘ an([ju&tice.

ﬁ 1983, the 5rutaf1't}/ oft/t'e "tec/t'nofoj}/ of[orrer " Jemanfefeffectz’ve mechanisms to deal with
the Jant in order to assure t[emocracy for the future jenerationa‘ and to create a “cu/turﬂf deterrent ”, a
collective idea that defacto skortcuts, the violation of the Gonstitution é/lde social contract tfatyoverne:f
the Jaofz'tica/ /lfe) and communal ingﬁerence were not the elements that would build a democratic and
Jaeacefuf society. This Jast point was crucial Fecause the proceedings could act as a deterrent but would
also rezﬁirm the notion that no group or corporation is above the Jaw and the fact that “trials would
contrast the openness anz[faz'rne&s of/z'[era/z’sm with the secrecy anz[z'mfunit] of authoritarianism, thus

building support for z[emocracy " (zz'ranlfz'n, 1005).

Social cohesiveness

ﬁt ﬁoutlf %ﬁz’ca as well as in @yanz{a, the Jack of coliesiveness in Jocz’et}/ and their divisions
afonj ethnic antfrﬂcia/cfeavajea‘ made it im]aos.n'[fe to attain reconciliation t/frouj/f retributive ju&tice‘ ,:77‘1
césout/: z;%‘;ica, juﬁciﬂ[froceeﬁnjs could Kave been seen as a black “witch Funt” if‘it ended in juz’[lz}/
sentences or white impunity " zfit ended otherwise. Jke onf(}/ way cfacfievinj a degree ofju.stice, easing
ethnic pressures and tﬁwartinj new racial conﬁontﬂtion was a truth commission which z'm]z/ementez[a
restorative approach. The added value of restorative justice would FefJ: to cross-ethnic refatz'on&/ﬁlp
iuz'/r[z’nj.

5;: societies that Jack cokesiveness, reconstruction tlfrcujlf Jocal initiatives can build the
reconcifiation £/ocfﬁom the base to the top. y/:erefore, the &e‘anlfan gacaca system took reconciliation
to the communal Jevel whick Fe{fae([ to overcome the ethnic t[z_ﬁperence.r tFroujﬁa iottom—uf tlf]aroac/:.
%wever, the ﬁtlcture t/fatfer&z'&tef in Jocz’et}/ aﬁer the jenocitfe was Jaro/onjel[ 5}/ the initia/funitz've
aJaJaroac/f and the desire ofvenjeance ofman}/ Tutsi

ﬁz%jentz'na, t[e&Jaz'te the cokesiveness in terms ofnationafifentz’t}/, t[efofitz'cafco/fe&icn and the
fzﬂerent views reyﬂrcfi;nj the ”nationa/froject " continued to enfanjer anyJaoJJz'ﬁz’fitz’eJ of&ocz’af concord.
:77:5 Eruta/ilzy, destruction and Jz’.sre.ffect for fuman tlejrnit‘}/ tfurinj the Proceso Jaromotetf the idea that
peace and z[emocracy were Jramaticaf{y needed and tfe] could on{y be achieved [}/ a retributive
affroac/f. This was true in the sense that those reJJani[fe had to be J'uzl:jez[for their crimes. ?'_chever,
that ana/:}wz'& faz’/er[ to address the core of the Jaro[/em whick was the Jack of will to attain national
reconciliation and to b-uz'/t[ﬁom the past towards the future. :7;: this case, national reconciliation became

reduced to ajutﬁciur] sentence.

Status of the rule of law

gjurwuinj crimz’nﬂ/frmsecutz’on qﬁer a cz'vz'fconffz'ct can be z'mfo.fsz'ﬁ/e because, most oft/tde times,
the system is not prepared, Jarccez[urafjuarantees are kard to sustain and new violence can arise ﬁom
such imffementatz’on. &tri[utive J’uo’tice in national courts is a co m]}feac unz[erta(iny t/fat]areJuJaJaoJeJ the
participation of muftz;pfe systems fiable to cooperate with the process: J'ut[icz'ar] system, J:o/itica/

institutions, Jecurity sector ﬁnte[fzjence for the jatlrerinj of evidence, Jaw enforcement, Jaenz’tentz’ury
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.r}/.rtem, etc.). ﬁ some cases, it is advisable to create a o:]oecz'a/ or ad hoc chamber that deals exc/uJivef'}/
with war crimes, terrorism and orjanz’&etf crime, eguszef with the requz'reszeresonne/ and resources
Kﬁtz, 1005.’1y). Thts will take away the burden ﬁom other courts in the countr}/ and alfow the chamber
to(]arosecute its CﬂJBJ‘JﬂTDf@r{}I.

C7.11 ‘Z'Soutﬁ' ;Zﬁica, the JaoJJi[i/z'lZ}/ of estaﬁfiJﬁ’z’nJ an international criminal court or other J’utfz'cz'af
b_otfy was tfz'JrejanfeJ [7:}/ a[[farties. gn order to be effective in the eyes of ﬁoutf%gicans, trials would
kave to take place inside their country and that was not an option at that time. The status cf the juz[iciar]
z[urinj transition also J:revented' the mﬁom pursuing a retributive affroacf because courts were the
9@53 domain. o.Z;ejpore going in that direction, tﬁe] needed a strong anz[z'mfartiafjut[icz’ar}/. Furthermore,
the existence oftsz werfu/ Jecurity sector had a strong z'nf/uence upon the transition. ﬁa retributive
Justice approack was to be used to prosecute members ofa Jtz’//fow’erfu/ security sector, Justice would
kave been fimited and, in some cases, rketorical as a result of ﬁarjaininj between peace anl[juertice
mooﬁefﬂ 1006).

The rule of/tlw' in cgg/antfa was decimated aﬁer $/76jen0€iJe, t[ejut[z'cz'a/z’nfra&tructure had been
t[e.ftro]et/: there were scarce human resources ﬂvaz'fab-fe, the mz'fz'tur] fad been carryz'nj out]ao/z'ce Wor£
and the rt;yﬁ‘t& oftﬁe victims and the fejafjuarﬂnteeJ oftfe fefenfant; could not be uJa/;ofJ: %vert/{e/e&;,
the jovernment's will and desire to fof/ow‘ t/ldefunitive afJaroaclf Jed to orjﬂnz’&e the national courts and
prepare the system despite the fimitations mentioned above. g;tzooy, the Government of&wuufa asserted
that the Jack Of]arcd‘ecutor.r, Judges anffaw‘yer.s z[e/ay& the deliverance ofjustice and that it would take
cver 200 years #&anJa refied totaf/;}/ in the conventional court system. ﬁrecver, the Jack ofjuz[icz'n/
guarantees of the accused ccu/t[[rz'nj renewed discredit to the J'ut[z'cia/s'}/stem. s 32:59»(( exffaz’ns, “[]
vio[atz’nj rule of/aw norms it continues to set a negative Jorecet[entfor the domestic justice system, not
enkancing trust but undermining it and not instituting change in the justice system [_/ /;Fe Judicial
system muot_/t[raw a fine between past abuse anz[fre.rent accountab‘z’/z’ty i (2006:16).

Tke normalisation cf the r]'1,¢([‘z'¢:z'ar.}/ and the rule of Jaw in %jentina and the preparation and
Jarofe.ﬁsionafz'&m oft/fe Jaer&cnne[ affowed the t[emocrtltz’c—e/ecte:ffre&i:fent to initz’atejutﬁcz’a/]arcceel[inj&
that were not rejart[et[ as “victor's J’u&tz’ce " [}/ the jenera/ful;/z'c or the international communz’t}/. The
rtfform of the mz'/z't(lr'}/ ju&tice code gave the ?f;jy/r‘ yljzfz'tar'}/ tourt the chance to jut[je the cases and
improve the reputation oft/fe armefforce.f, but their inaction prompted the referafzpfeafs Ghamber to

a.mumejuri.sc[iction M[fe, 1001,).

INTERNATIONAL FACTORS

The international community

HAs mentioned above, the role of the international communz’t}/ was important in the initiation and
([eve/ofment of the conffict in erjout/f %ica, &ant[a and z‘%jentz’na, but their involvement in those
transitions JeJaent[ez{ on its actions or omissions Jurinj them. @vera//, their z'nf/uence was more decisive
in the cycfe cft[e conffict than in the selection oft/fe reconcifiation Jtratei}/.

g:n the case of Césout/:;%{ca, the international community intervened in two ways.’ it]are&.ruref to

end the apartheid era (wit/: actions fike the %Farare Declaration and emiarjo.s) and fostered the
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transnational mobifisation cf the cz'vz'/&ocz'et'}/ 5}/ sponsoring a@@a‘ in 301&15/;%91’011 and other non-violent
demonstrations around the world.

.-ﬁun'nj the transition, the international communz’t}/ was adamant about the establishment of any
kind of trang’tionafjthz'ce, while Kuman rz"_]/;t.f movements and international WZZ@J JareJJurec[for a
retributive jthice af]oroac/; and saw the trut”~&ee£1'nj meckanisms as a timid response. y/rdery even]ao&eJ
the question ofwﬁdet/tder the %Ot/faz[viofatez[t/fe international Jaw oﬁfzjation of],vunis/fz’;nj crimes against
/:umanit] with its negative to prosecute and the provision of amnesties. rﬁeoyﬂ'te this international outery,
the transitional justice and reconcifiation .strateiyfo/fo Wez[anotﬁerfatﬁjuifetfﬁy the natz'onaf]:artie&.

Tnkike in 30utlf§%‘}ica anz[%jentina, in &anz[a, the international community was Juﬂrtantia[{}/

involved in the whole arch cf the conffict,ﬁom its escalation to its end. Jke faz’fure of the international
ccmmunz’ty to fcreaee, prevent or stop the jenocz'cfe, jeneratez[a sense ofjuz’/t and reJJaong’é_z'/ilZ}/ that

prompt it to compensate its original o mission with a strong intervention in the transition and post-conflict
phase. Tke creation of the ﬁj@oﬁy the CUN and its punitive approach is a conseguence of that
invelvement.

In :‘%jentz’na, the international community did not Fave a transcendental weight in the
determination of the transitional justice meckanisms. The OAS and the Jnter-HAmerican Gommission on
HHuman Rights (FECHR) in particular played an important role in dencuncing the crimes that were heing
committed and recollecting data for future indictments and inguiries. The IHAGHR visit during the
Proceso, generated the c/osure of detention centres, although many documents that proved Kuman rights
vielations were destroyed. Jhis mission did not only inspect and interview officials of the regime but alse
opened offices to receive claims in situ and received thousands of pecple, making the OAS one of the
main recipients —if not the main one— of cases of disappeared people during the dictatorshkip (f?lZ;reno
@camfo, lyys).

Influential Powers

Influential powers conditioned the domestic policy of the countries under analysis, which
ultimately affected their type of transition. Those powers’ pressure in the post-conflict phase was
focused in their demand of results in terms of rule of law and political and economic reforms than with
the collaboration to reach national reconciliation.

In the case of South Africa, influential powers had to do more with the end of apartheid than
with the transitional justice strategy. Progressively, the increasing internal pressure of the civil society
and the changing of balance in the East-West dispute modified the policy of the Western powers —
initially allied to the apartheid regime. From tacitly accepting apartheid, they began to condemn it
explicitly.

In Rwanda, France had a controversial role during the civil war and the transition, in particular
with Opération Turquoise, a unilateral intervention under national command which was legitimised by
the UN Security Council (Adelman, 1996). On the other end, the United States government erroneously
saw Rwanda as a new Somalia (Adelman, 1996) and refrained from taking active part in that conflict’s
resolution. This negligence, however, did leave a space of manoeuvre that allowed Rwandans to carry

out their own transitional strategy besides the ICTR.
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In the case of the Argentina, the influential powers played a role in setting the conditions for the
instalment of the bureaucratic-authoritarian regime in 1976. During the 60s, the US-led military
academy Escuela de las Américas (School of the Americas) in Panama, trained generations of military
men from all Latin America to combat the “intern communist threat”, who were indirectly motivated to
insubordinate against their national governments in the pursuit of this goal (Moreno Ocampo, 1996).
Interestingly enough, the most brutal stage of the military Junta was during Carter’s administration. His
policy on human rights prompted the US to abandon their support to dictators in the Americas and even
started to denounce the crimes committed. In the military front, the Malvinas War debacle against the
United Kingdom accelerated the democratic transition and, by debilitating the armed forces’ legitimacy

before the people, helped the implementation of a retributive justice strategy.

Historical period

The Cold War, the Decolonisation Period and the Third Wave of Democratisation impacted the
conflicts in South Africa, Rwanda and Argentina and prompted their end more than determining their
transitions. It can be said that, their influence in transitions was indirect as a result of the impact that
these processes had in the balance of power between the conflicting parties.

The Cold War influenced the spiral of violence in Argentina while its end accelerated the
transition in South Africa. In Argentina, the pre-conflict stage that had started in 1955 and the escalation
that ended in the 1976 coup can be described as a classical Cold War scenario where the US sought to
maintain control over their natural zone of influence. On the other hand, the changes originated in the
post-Cold War era —which focused the main powers’ attention in other regions— gave more space for
manoeuvre to the post-apartheid South African leadership.

The decolonisation process that started in 1948 in India, affected both South Africa and
Rwanda, although in different ways. The decolonisation policy in South Africa’s neighbours (mainly
Namibia and Angola) altered the country’s geographical isolation barrier, its cordon sanitaire. On the side
of Rwanda, the way in which Belgium left the country, exacerbated a conflict already latent between
Hutu and Tutsi and created conditions for the establishment of an authoritarian regime. Although the
post-decolonisation power struggle is not a sufficient cause to explain the genocide, it is a key element
that increased ethnic tensions and allowed the development and growth of extremist groups like
Habyarimana’s akazu and the Tutsi RPF that ultimately led to a civil war and genocide.

Huntington called the “Third Wave of Democratisation” to a global process of transitions from
authoritarian regimes that started in the '70s in Spain, Portugal and Greece, continued in the ’80s in
Latin America and ended in Eastern Europe and Asia in the '90s. Argentina was one of the first countries
to undertake the transition from dictatorship to democracy in 1983, while Chile, Brazil and Uruguay were
still governed by the military. This could have been dangerous for the new-born democracy but
fortunately, by that time, those countries were already starting to envision their own negotiated

transitions towards democracy.



Case ﬁna{yaia and Comfurz’o‘on

Regional context

The regional influence upon the post-conflict strategy is connected to the leverage that
neighbouring countries or regional organisations had domestically and regionally, their actual power as
arbitrators, and their governmental ties with the country in conflict. In the cases analysed in this thesis,
the regional context acted as influencers that affected the cycle of the conflict more than the choosing of
the transition strategy. This was due, in part, to the fact that the neighbouring countries were
undergoing similar political and social conflicts and transformations.

In South Africa, certain changes in the regional context helped to unravel the events that would
end apartheid, i.e. the independence of Angola, Mozambique and Zimbabwe which destroyed South
Africa’s isolation; the independence of Namibia originated by the UN Resolution 435 (1978); and South
Africa’s failed incursion in Angola’s civil war (Maharaj, 2008).

In Rwanda, the OAU was ineffective during the genocide due to its internal divisions and the
regional implications of the Tutsi-Hutu struggle. Rwanda’s conflict did not end within its territory and the
confrontation between the Hutu and the Tutsi spilled-over into other countries (Uganda, Zaire (now
DROC)) even during Rwanda’s transition. In this case, the regional context spawned the conflict and did
not bring about peace.

In Argentina’s transition, the presence of authoritarian regimes in its neighbouring countries
could have generated a more passive strategy of transitional justice, but two main reasons prevented
that from happening: the weakened position of the Argentine armed forces after Malvinas and the fact
that other neighbouring dictatorships had started or were starting to implement their strategies for a

settled transition.

Type of transition

The type of transition and the balance of power among the main parties appear as one of the
main factors influencing the decision of the transitional justice and reconciliation strategies in the short
term. In simpler words, initially, the decision between prosecution and pardon is political.

In South Africa, a truth commission with a conditional amnesty was the result of a negotiated
transition after which the ousted regime retained grip on some of the political and judicial structures. It
was a middle-ground between prosecution and blanket amnesty. The fact that the idea of an amnesty
was brought up as a reconciliation tool before the truth commission was a proof of the equivalent power
that the parties held. From the very start, that meant the abandonment of any retributive justice
approach and the common decision to implement a truth commission mechanism with a conditional
amnesty and restorative characteristics.

In Rwanda, the nature of the genocide and the position of the regime generated a zero-sum

game in which the winner would take all. After an abrupt transition and without constraints, the victor
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(the RPF) could impose the punitive model that gained the upper-hand from the beginning with the
judgement of genocidaires in international and national courts.

In Argentina, the Malvinas defeat, the catastrophic economic situation and the international
pressure lessened the leverage that the military would have had in any other transitional scenario. All
the attempts of the armed forces to control the transition were rejected. However, according to Grandin
(2005), the transitions in Argentina was negotiated, it was a middle ground between the people’s
demand for justice, the wish to avoid provoking the still-powerful military command, and their own
understanding of the role of criminal jurisprudence in society.

As it was mentioned above, there are political reasons why transitional governments decide not
to prosecute the heads of the old regimes or to apply an alternative transitional justice mechanism.
However, a realpolitik approach that favours a pragmatic transitional justice strategy without taking into
consideration a holistic notion of reconciliation, is bound to deepen society’s divisions and exacerbate
social resentment. In Argentina, for example, the retributive approach was a strong step forward, but it
was later reversed by the same political power that had carried them out when the military regained
some leverage and could halt the democratic transition. In Rwanda, on the other hand, the continuation
of this asymmetric distribution of power in the post-conflict government allowed it to sustain a

combined approach of retributive and restorative justice chosen in the first place.

POST-CONFLICT PHASE AND RECONCILIATION

After having analysed the domestic and international factors that shaped South Africa’s,
Rwanda’s and Argentina’s transitions, | will describe the transitional justice approaches that resulted

from those experiences.

Sequencin

Transitional societies face substantially complex processes that intervene in multiple sectors of
the social and political life, exercising pressure on key actors and institutions. These actions could put
strain on the transition and, therefore, applying a sequenced strategy appears as a useful option that
allows the government to build on the previous stage and broaden its support base while eroding the
power base of the spoilers of the process. It is fundamental to design a strategy where each step
prepares and enforces the success of the next. It is not convenient to rush an ambitious reconciliation
process if the society is not prepared, if it does not have strong institutions and public support to carry it
out.

The Rwandan and the Argentine cases are examples of sequenced strategies, although they
have an important difference: the Rwandan strategy is a descendent sequence from punishment
(retributive justice) to reconciliation (restorative justice); the Argentine is an escalating sequence from

truth commission (historic justice) to judicial proceedings (retributive justice).
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Rwandan’s post-conflict phase was determined by a two-stage transitional strategy to deal with
the past and initiate reconciliation. The first stage had a purely punitive approach with the ICTR and the
national courts proceedings while the second had a restorative one with the implementation of the
gacaca. The first stage was the classic result of an abrupt transition, during which the victor imposed the
transitional justice mechanism. Nevertheless, the gacaca was implemented to advance from punishment
to reconciliation and to solve the material limitations of the retributive justice approach.

Argentina, on the other hand, applied an escalating sequencing, fundamentally to strengthen
the process of democratisation and gradually limit the power that the outgoing military regime retained.
The first phase was a truth-seeking mechanism, the CONADEP, which, despite criticisms regarding its
mandate and conformation, gave factual knowledge about the atrocities and the horror of the
dictatorship and gathered essential documentation for the trials. The retributive phase was built on the
evidence found by the CONADEP and on the public effect that this commission had had. After the
CONADEP people knew what had happened and this widened the support base of the democratic
regime to pursue punitive justice and assign responsibilities for those crimes (Wilke, 2004). The case of
Argentina showed that truth-seeking mechanisms can cooperate with a strategy of punitive justice and
that investigatory bodies can serve diverse objectives: gathering evidence to present cases before the
courts, establishing institutional responsibilities, finding out the fate of the disappeared and,
fundamentally, rallying people’s support by showing them the hidden truth. Based on the Argentine
case, Crocker affirmed that those countries that choose to make a just transition by means of official

investigatory bodies need not forgo the additional tool of trial and punishment (Crocker, 2000a:8).

South African truth and reconciliation commission: historical and restorative justice

The post-conflict phase included the implementation of mechanisms to deal with the past. The
chosen approach was a Truth and Reconciliation Commission (TRC) that would grant conditional and
individual amnesties in exchange for full public disclosure of the crimes committed before an impartial
tribunal and public repentance. Those who refused would be tried in a court of law. These conditional
amnesties were an innovation, because the formula “truth for amnesty” gave space to justice without
jeopardising the transition (Cassin, 2006).

The TRC mandate was to investigate and record gross human rights violations occurred between
March 1% 1960, before the Sharpeville massacre, and the May 10" 1994, when Mandela came to power.
The focus was neither on the effects of apartheid laws or on the general policies of the government, but
on those crimes that were consequence of experiencing apartheid in every day life. The mandate was
centred in “bodily integrity rights”® and not in fundamental rights (SATRC, 1998:64). Adding to this
investigation limitation, it must be mentioned that the disclosure was far from full, because the

applicants revealed as little as possible leaving aside chains of command and orders.

5 lﬁoﬂ{}/ integrity rights " include the right to /zfe, to be ﬁee ﬁcm torture, ﬁem cruel, inkuman, or degrading treatment or
Jaunia‘/r'm ent, and the rz:j/ft to Jecurz'tJ/ oft[e]aer.fcn (/“reez[om ﬁc m abduction unJﬂr£itrur] Jetenticn) {Wp Iyy&.‘éy).
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Impartiality of the TRC

For Desmond Tutu, the claim of many South Africans that considered the TRC as a “witch hunt”
against Afrikaners and biased in favour of the ANC, was far from the truth (SATRC, 1998). In fact, Tutu
opposed a potential self-amnesty for the ANC, threatened with his resignation and, thus, helped to
sustain the credibility of the TRC and its commitment with the victims.

Some argue that the impartiality of the TRC was unquestionable, especially considering the
opposition to its final report by the whole political arc (Lewis Herman, 2002; Kisiangani, 2004). Judith
Lewis Herman (2002) stresses the importance of the impartiality of the TRC when it came to investigate
past abuses and, especially, those committed by the ANC. The ANC believed that, because of the
inherent justice of their cause, their crimes were justified and they did not have any responsibility.
Regarding the justification of violence due to “just cause”, Tutu affirmed that the higher moral ground
does not mean carte blanche regarding the methods used in the struggle for liberation; it means to
“assert that we move in a moral universe where right and wrong and justice and oppression matter”
(SATRC, 1998:13-14). There is thus legal equivalence (Lewis Herman, 2002) although not equal gravity or

responsibility among all perpetrators.

Rwanda’s combined approach

Retributive approach: ICTR and national courts

After its controversial role before and during the genocide in Rwanda, the Security Council
created the ICTR in November 1994, with the mandate of prosecuting acts of genocide, crimes against
humanity, and violations of the Geneva Conventions committed between January and December 1994.
The co-operation of the Rwandan government with the ICTR was fundamental to prosecute the
masterminds of the genocide at a time in which some people doubted if there had been genocide
(Hazan, 2006). Nonetheless, Hazan (2006) affirmed that, when the ICTR put some members of the
regime under risk of prosecution, the government initiated a systematic obstruction. In fact, the ICTR
never indicted anyone for the crimes committed in revenge or retaliation for the genocide. This and the
internal problems of the ICTR weakened its credibility in the eyes of the Rwandans and the world.

The cases tried in national courts were heard in special courts of three judges. The role of the
judiciary was criticised because it did not fulfil international standards and lacked effectiveness and
fairness. Moreover, there was little political will and insufficient professional and legal personnel (most

of them had been killed or were implicated) to remedy those shortcomings.

Restorative justice: the gacaca

Once the Rwandan government had attained more stability and society’s reconstruction was
underway, the government implemented a restorative justice approach that seemed impossible in 1994

(Graybill, 2004) when the government and the people demanded the punishment of those responsible
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for the genocide. The restorative mechanism chosen was the gacaca, a mechanism based on the
principle that the offenses committed must be recounted, disclosed and tried before the community
(Kritz, 2005:27). This mechanism was able to achieve a double purpose of ending the cycle of impunity
while making it compatible with reconciliation. Even more, the complementarities of justice and
reconciliation enhanced the effect of both over the local population and fostered the idea of promoting
TIMs in other post-conflict societies.

As Graybill (2004) explains, the ICTR was mainly directed at a Western audience very few
Rwandans of the rural communities got to see its convictions, while the gacaca was in every community,
available for anyone who wanted to take part in it, ensuring the participation in the reconciliation
process at a local level (PRI, 2000). In the gacaca, victims must come face to face with their attackers, tell
their stories and lay out all their emotions in a secure environment (Graybill, 2004); it reintegrates the
perpetrator and foster apologies and forgiveness, promoting reconciliation and reconstructing relations
in the community.

There is also a truth commission element in the gacaca, because perpetrators and victims are
given the chance to recount history and reconstruct it before and with the community. At the cell level,
the adult population “participatel[s] in clarifying the facts and establishing a comprehensive record of the
genocide as it transpired in their village” (Kritz, 2005:27). Through the gacaca, the community has a
chance to tell the story from their position and without the mediation by the government or pressure
groups. However, there were variables that could affect the gacaca (Uvin, 2003): distrust or dislike of the
government (and their actions post-genocide), the memories of the soldiers’ behaviour immediately

after the genocide, and the economy.

Argentina’s escalating strategy

Truth commission phase: the CONADEP

Five days after assuming as president, Alfonsin created the CONADEP, with a limited mandate of
clarifying the acts related to forced disappearances and the location of the remains and leaving aside
crimes like temporary disappearances, staged killings, forced exile, acts of violence from the opposition
and crimes prior to the 1976 coup (Hayner, 2006). This last item was contested because it left aside from
the inquiry members of the Peronist party which had initiated the “state terrorism” with the creation of
the Triple A and the authorisation (by decree) to “annihilate” the subversive groups.

The military pressure regarding investigations of the past and Alfonsin’s necessity to strengthen
a young democracy and to tackle other issues generated a restrained commission and the governmental
support to the “theory of the two devils” that held the military and the guerrilla equally responsible for
Argentina’s violence in the '70s. Despite those limitations, the CONADEP had a fundamental role in
Argentina’s history. It gathered over 50,000 pages of evidence and complaints and its report Nunca mds
(Never Again) was a best-seller for many years. Furthermore, it demonstrated that a cooperative action

between the government and human rights organisations can “take important steps toward establishing
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the painful truth about repression which took place just a few years earlier, provided that the political

will is available to investigate and report that truth” (Americas Watch, 1991:19).

Retributive phase: judicial proceedings

The decision to prosecute the members of the three Juntas for the crimes committed in their
“war against subversion” was very much applauded. Alfonsin also ordered the prosecution of seven
guerrilla leaders (of Montoneros and the ERP) another sign of the “theory of the two devils” (Americas
Watch, 1991). Although the decision to prosecute all the parties involved was correct, there should have
been a clear differentiation between “violence from the state” and “violence against the state”.

These trials were a hallmark in the history of Argentina and the world and an example of the
positive effects of applying this kind of approach after an authoritarian regime. As Wilke affirms, if courts
recognise killings or torture as crimes, they delegitimise public discourses justifying these crimes and

spread the message: “this should not have happened” (2004:5).

Impunity

Carrying out an ambitious retributive approach without the proper social and political
safeguards, or a holistic view of reconciliation, generated political instability and prompted the
government to take a huge step backwards in the search for justice and reconciliation. The great number
of judicial claims presented to the courts by victims and relatives provoked a military reaction and
campaign against the trials that pressured the government into passing the Ley de Punto Final (Full Stop
Law) in 1986, which established a deadline for initiating criminal proceedings against the perpetrators of
human rights abuses. The Easter rebellion of 1987 proved that the military had the power to halt the
democratic transition forcing the government to pass the Ley de Obediencia Debida (Due Obedience).
These impunity laws where further complemented by Carlos Menem’s presidential pardons that stopped
proceedings against almost 400 persons and freed all of the convicted perpetrators (Wilke, 2004).

To overcome the limitation of the impunity laws, a series of procedures were enacted mainly by
the relatives of victims and human rights organisations, i.e. trials for crimes related to the abduction of
babies and the alteration of their identity, which were not covered by the impunity laws; the enactment
of “truth trials” in foreign courts (Wilke, 2004) and before the Inter-American Human Rights system
(Commission and Court); the pursuit of a declaration of unconstitutionality of the “impunity laws” from
the national courts. This last initiate was finally achieved in 2005 when the Supreme Court invalidated

the amnesty laws confirming the Law 25.779 of 2003 that had declared them null and void.
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GETTING TO THE BEST RECONCILIATION STRATEGY

The conditioning domestic and international factors described above may incline transitional
governments to implement a certain approach to reconciliation that do not necessarily satisfy society’s
need to deal with the past. Taking this into account and, in order to implement a holistic approach to
reconciliation and transitional justice, there is a need to potentiate to the fullest the social forces that
favour such approach.

Drawing from the cases analysed above as well as the literature regarding reconciliation, there
are a few selected measures that can cooperate to create a strong support constituency that helps the

nation to further on its quest towards justice and reconciliation without conflict regressions:

1. Proper sequencing. This is an interesting tactic for escalating the reconciliation and transitional justice
strategy without overstretching the society’s capability to deal with past. Sequencing consists in
implementing a holistic approach in a progressive manner, where the results of the first phase could
affirm society’s commitment to defend the process. There are no rules as to which mechanism —
retributive, restorative or truth-seeking— should be implemented first, because that it conditioned by
the factors explained in the previous chapter. Sequencing allows the government to build on the
previous step and improve its negotiating position against the parties that want to annihilate the process
or secure their impunity. This tactic carries many benefits:

a. It addresses the essential issue of building legitimacy of exercise to complement the
legitimacy of origin, which widens the room of manoeuvre to implement all the phases and
safeguard the process.

b. It considers the complexity of the process, including whether the prerequisites for
specific measures are in place, whether the mandate, objectives and implementation strategy
are coordinated and whether sufficient consideration is being given to complementarity and
synergies (Zupan and Servaes, 2007). It prevents the overlapping of tasks and resources.

C. It establishes a feasible process in political terms and responds to the real possibilities
of reconciliation.

d. It addresses the demands of different parties without disrupting the process.

e. It allows the government to tackle other urgent socio-economic issues like physical and
housing security in the short-term. It cuts the classical division lines in society —may they be

ethnic, racial, national or religious— by creating new types of relationship among the people.

2. Create or strengthen the reconciliation constituency: One fundamental step towards reconciliation is
creating a broad-based social coalition that favours negotiations and transitional justice and organising
formal forums to discuss the process. As Bleeker points out, the emergence of multiple actors in society
represents a demilitarisation of culture and a pluralistic society which is essential to neutralise the

supporters of violence (2006:158). This diversity should be complemented with a legitimate internal
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leadership that considers justice and reconciliation as national interests and not sectarian agendas that
turn reconciliation into “victor’s justice”.

A well-planned and implemented outreach and communication strategy is vital to build a
reconciliation constituency. The authorities must communicate clearly all the aspects of the strategy and
open a national debate, seeking the collaboration of respected people within the nation.

Another important component of this policy is to include the debate of transitional justice and
reconciliation in the educational syllabus of elementary schools, high schools and universities. Usually,
this is a mid-term measure taken when transitional justice mechanisms are already developed or in their
advanced stages, but it should be implemented from the very beginning in order to open a new space of
dialogue within the school and the family. Educational institutions are a second circle of socialisation for
children and teenagers and an ideal space to internalise important values like justice, solidarity, the

respect for human dignity and human rights and to build up citizenship.

3. Support the victims during the implementation of transitional justice mechanisms. The avoidance of
the risk of re-victimisation must be a central task of the state in transitional societies. Reconciliation
must always take into account the feelings of the victims including their view of reconciliation and
transitional justice. Forcing the victims into a scheme of transitional justice that limits or conditions their
right to justice can be a dangerous precedent and can perpetuate demands that will eventually
jeopardise the political transition. Paul Van Zyl (2006) expresses the importance of prioritising the needs
of victims when adopting a retributive strategy by helping them with the healing process by listening to

their stories and giving them the possibility of overcoming such violent past.

4. Carry out institutional reforms: It might be useful to seize momentum during a transition to carry out
institutional reforms, while legitimacy and popular mobilisation favourable to change are strong. A broad
institutional reform implies the creation or reconfiguration of state institutions in order to fulfil human
needs, uphold human rights (political, civil, economic, social and cultural) and avoid a relapse into
conflict. It means that “the political system and state institutions must be able to create and safeguard
room for equal opportunities, democratic participation and reconciliation processes in the long term”
(Zupan and Servaes, 2007).

The implementation of good governance policies that reinforce the political systems and the
rule of law is a great way of rebuilding society’s strength and confidence in problematic transitions. Good
governance means the capacity to make decisions and to implement them and has eight characteristics:
participation, consensus, accountability, transparency, responsiveness, effectiveness and efficiency,
equality and inclusiveness, and the rule of law (ESCAP, 2009). It minimises corruption, secures the
representation of minorities and the most vulnerable groups in the decision-making process (ESCAP,

2009).
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The reform of the security sector is another issue that must be taken into account. People must
feel that those in charge of the judiciary are able and willing to deliver justice. Law enforcement and
police reform include police capacity-building, human rights education, building a new relationship
between the forces and the people, and fighting against any ethnic or cultural bias.

There is a close link between transitional justice mechanisms and political system and state
institutions reform; therefore the integration of transitional justice in institutional reform projects might
potentiate both (Zupan and Servaes, 2007). An example would be the establishment of lustration and

screening in recruitment processes for public office and security forces (Zupan and Servaes, 2007).

5. Do not postpone policies for socio-economic development: Post-conflict societies have multiple
issues that need immediate resolution and scarce resources to tackle them. In most cases, due to social
demands, political urges or international pressure, governments focus in transitional justice ignoring that
one of the main causes of violence is social injustice (distributive and economic) and inequality.
Particularly, in this item, the help of the UN, World Bank, other international organisations and NGOs is
fundamental to design programmes suitable for unique national contexts, including: infrastructure,

sanitary facilities, communications, food security, agricultural development, education, etc.

6. Integrate local methods of conflict resolution: Bleeker affirms that transitional justice is a contentious
matter that can create a new dynamic for conflict resolution, if it is managed properly, or can lead to
violence if it lacks legitimacy, technical resources and dialogue (2006:158). For transitional justice to
succeed, “multi-track” mediation is essential because it ensures ownership of the process and
guarantees its implementation (Bleeker, 2006). Culture is of great influence on the way in which a society
creates and solves conflicts; therefore, it is fundamental to create processes that integrate social

practices to facilitate the regeneration of the social fabric.

7. Promote a strong civil society: Fortify the structures of the civil society that are normally disunited
and weak after conflict or an authoritarian regime and encourage them to transcend the “grass roots”
and promote the broadest possible dialogue to reinforce the support of transitional justice (Crocker,
2000a). However, it must be recognised that this sector has limitations to carry out its mission without
government support. As Crocker explains, civil society cannot and must not replace the state. It can
supplement, evaluate and control, but it is the government’s role to secure “some forms of prosecution,
punishment, investigation, compensation and commemoration” (Crocker, 2000a:23).

The decision to initiate prosecutions for human rights violations is a political one. Serious
government efforts are needed to overcome procedural and institutional obstacles to prosecutions
(Wilke, 2004). Thus, strengthening political support for prosecutions is crucial. NGOs should understand
that they can play a key role in pressuring the government into creating conditions under which

prosecutions are possible.
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8. Seek international cooperation for support and capacity building: International civil society
organisations (Amnesty International, Human Rights Watch) can bring legitimacy to domestic civil groups
and elected governments that pursue transitional justice based on their appeal to human rights and the
necessity in a post-conflict society to deal with the past (Crocker, 2000a).

External actors should cooperate in educating and training the top-levels of all sectors to create
a new generation of leaders with capacity and skills to deal with the past (Bleeker, 2005) and launch a
new era in their society. The assistance must be focused on building capacity and providing the
instruments necessary to build reconciliation on local foundations.

The international community can contribute in two ways: as a source of information, expertise
and training; and in the development of international humanitarian and human rights laws that foster

the setting of standards in the international legal order (Bloomfield et al, 2003).
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Conclusions

CONCILUSIONS

Identifying the definitions of reconciliation and transitional justice chosen by any transitional
government is important because those notions are intimately related to the implementation, the
outcome and the socio-political purpose of the post-conflict strategy. John Paul Lederach (1997) defined
reconciliation as a holistic concept, a meeting-point of four values: justice, mercy, peace and truth; a
delicate balance among relationship-building, forgiveness, historical truth and justice. Although there is a
general accord regarding the convenience of implementing this approach to reconciliation, the actual
application of this concept is very limited. As stated above, the definition of reconciliation and
transitional justice may vary according to structural conditions (culture, psychology, etc.) and political
agendas. Post-conflict governments sometimes apply a more limited notion of reconciliation (as punitive
justice, as a shared truth, as forgiveness and relationship-building, as coexistence or as forgetfulness)
following their political convenience or feasibility.

In the case of South Africa, reconciliation equalled “moving forward”, rebuilding the “new South
Africa”, a multicultural and unified state. The main parties of the conflict favoured a restorative approach
with truth-seeking elements as a means of acknowledging the past while focusing on the future. Initially,
in Rwanda, reconciliation meant justice and punishment. Retributive justice was the corollary of this
approach to answer the demand of punishment wanted by the Tutsi and the government. As time went
by, due to many material and social factors, a broader notion of reconciliation that included new
relationship-building and forgiveness was adopted. In Argentina, the motto of many people after the
Proceso was “Juicio y Castigo” (Indictment and Punishment). The word reconciliation was forbidden and
seen as an insult, even equalled to impunity. All those who sustained a notion of reconciliation that
included relationship-building and forgiveness were seen as supporters of the military. For a great part of
the people, it was about transitional justice alone and not reconciliation because, in their view, there
was no reconciliation possible with murderers.

The hypothesis that the choice of the reconciliation and transitional justice strategy is
conditioned by domestic and international factors which, in the short-term, limit the options and
mechanisms liable to be used in dealing with the past was demonstrated. There is no universal recipe to
attain reconciliation because many factors incline the election of the strategy towards a certain
approach. No size fits all and all reconciliation and transitional justice processes must take into account
the characteristics of the conflict, the actors involved, the context, the international influencers and the
type of transition. It is impossible to design a successful reconciliation strategy if it is not deducted from
the reality in which it is taking place. Therefore, the imposition of foreign models or paradigms could
risk, as seen in the case of Rwanda, a relapse into conflict or the collapse of the transition.

As for the domestic factors that condition the transition, the cases of South Africa and Rwanda
have shown that, if the conflict is rooted in a society’s history and the causes go beyond a simple political

juncture, restorative and truth-seeking approaches are great tools to deal with the past. Moreover, if
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there are social inequalities and lack of access to essential resources, reconciliation would be impossible
without addressing social injustices.

In the cases of%jentina and &anzﬁz *aft/fouj/td with some fimitations— where it Wa.sfo.s.rilr_fe
to cfear{}/ z'z[entzf}/ the master-minds bekind the mobifisation strategy to wards the confficts, as well as the
triggers, a retributive aJaJ:rcac/f was more fea&iﬁ/e and even more appropriate to Je/ejz'tz'mise such
processes and create the coflective notion that coffusions to commit suck crimes would not be tolerated.

Tke mz'/itar}/ junta in %‘jentz’na demonstrated that the nature of the autﬁorilzy of the regime
inf/uenceJ the JJOJJl'iZ'/Z't'}/ of carr]inj out fe.ja/froceet[z'njs, except when their existence reffect a l[eefer
conf/z'ct in whichk case a combined af(]oroac/f could be more appropriate. Tke connivance hetween top-
Jeaders oft/;ejovernment and the Jecurz't}/ sector to escalate a conf/z'ct and commit crimes, which existed
in the three cases ana/:}/.fezl: tends to J‘ujje&t that institutional reform should be a top Jan’ority afonj with
trut/r‘-a‘eek‘z'nj mechanisms and retributive ju.ftz'ce.

%for the crimes committed, there are two Ee] issues to evaluate in reconcifiation Jprecess: the
ob_fijatz’on of the state to prosecute crimes against Fumanz’lz}/ and the szferentiatz’on between war crimes,
common crimes and minor offen&e& Tke pursuit of a restorative affroacﬁ skould not mean a state's
renunciation to comf{}/ with international and national cé_fz:yaticna (tﬁz’s was a major debate in South
z;%‘}ica regarding the establiskment cf apartheid as a crime against Fumanit,:y and in %jentina as a
consequence of the “imjaunz'zzy Jaws ,) O the other Fand, for the sake of reconcifiation, minor offen&es
and other crimes could be dealt witlfﬁom a restorative perspective, as shown in &vanlfa with the
moJerniJngacaca. Tke enactment of conditional amnesties in egoutlrﬁﬁz’ca remains controversial due to
their Yuestione([/EJitimacy and the effectivene&& oft/;eir imf/ementatz'on to deal with t/:efa.ft.

Tke iz[entz'ﬁcatz’on of the main parties was crucial in %jentz’na and in ngyan([a when it was
necessary to determine the Jevel cf re.ffon&z'iz'fity for the im]a/ementatz'cn of the retributive af]aroac/;
%not/rder Eey issue in cases ofcivi[war.s and internal conf/z'ct& ofJimz'/ar nature is to Jlfferentiate between
violence m or against the state. Viofence exertefﬁom the state fike the mz'fitary Junta in %jentina,
?;Falf:}/arimana and the akazu in gg’anz[a, and the 9@& apartheid in 3out/:<;%‘;ica cannot be compared with
the violence carried cut 5] the juerri/fajroufs, the @'or the m When the state is the perpetrator, it
acts against its o wn nature whick is to attain the commonjom[anz[t/fe We[fare ofit&fofu/atz’on.

n important Jesson drawn ﬁom the ana{yJeJ cases is that a society that undergoes a
reconcifiation process needs to address its collective hekaviour prior and during the conf/z'ct, and the best
way cf l[cz'nj that is t/;roujlf restorative ju.rtz'ce and Fea/z'nj. m([ouftel'/}/, there is a social reJJaoh.rz'fz'/z't}/
in every conffz'ct because not[inj /faJaJaenJ z'f‘t/fe majon’t‘}/ of the Jaofu/ation does not want it to /;affen.
maffy, in trang'tz'cna/Jaeriot[J, when there is a need of]auttz'nj Jccz’ety back on it&feet, all the juz'/t and
re.f(]aon&z'iz'fity Zs cﬁﬂrjeJ upon the tcf—featfer&. ?flf:ywever, those Jeaders do not come out ofnow‘/fere; t/fey
reac/f]aower —may it he defacto or dejure— because tfe(}/(]aersongfy values and attitudes that are present
ina JOCl’BIZ}I, and in most cases, in the majorz’ty oftﬁe]aeo]a[e.

Gulture is a crucial efement in cﬁoosinj the reconciliation strategy and in tfeafinj with the past.
s mentioned lz_efore, some cultures may Jarefer traditional or communz’t}/»[asez[mec/fani&ma to heal and

to address past grievances instead ofa]ounz'tz’ve aJaJ:roacﬁ Gultures Fave positive and negative elements
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r6jarﬁnj the notion of conffz’ct antf]aeace but, without any doubt, t/;e'}/ can close the gap between the
Jao&&z’i/e and the ideal reconcifiation Jtratejy, fike in the case of &Vﬂn([a s gacaca J}/Jtem. tu/tura/ and
traditional costumes and bekaviours may be crucial to understand the cemffe.x fojz'c cf (:onf/z'ct and the
Eey to open the door towards new refﬂtion&ﬁé’a-fuifﬂnj and reconcifiation fike ﬁout/r‘%{ca ’Jfﬂfochﬁy
ofubuntu and its churches.

ocial cokesiveness may condition the affroacﬁ to reconciliation and the more ﬁajmenteJ a
society is, the more focuseJanJ/oca/t/fe]:rcce.m need to be. Tor example, in &anzfa, tﬁeﬁajmentation
that reigned among the Jmfufatz'on required a bottom-up meckanism to solve the distance and the
estrangement among neighbours and between them and the state.

&arlfinj the importance of the rule of/aw', the immediate re-instalment cf the rule of/aw' and
the J'ut[z'cz'ar] was determinant to rez’nforce the Jvo/ic'}/ offur.ruz’nj a retributive af])roaclf in transitional
%jentiua. On the other kand, &vanlfa s example skowed that despite lfavz'nj political room of
manceuvre to instate jutﬁ'cz'a/]aroceet[z’nj.r, the Jack of a stable and z'mfartiafjudi’cz’ar}/ may enfanjer
reconcifiation.

ﬁ t/;idjfoﬁafizef world, internationﬂ/factonf exert an z'nffuence in ([cme;ticfo/iticaffroceo‘.fe&.
37‘1 the cases a;na/:}/.rezfz'n this thesis, the international communz’t}/ and the inf]uentz'af]aower.f z'nffuencet[ the
fzfe cycfe cft/fe conffictJ which, in turn, aﬂ‘ectetft/feir IZ}/Jae oftran&itz’on. This was c/ear{y seen in the case
of%jentina, where the Jefeat in the (’7‘2;/1/1';1“ war JeJtrojeJ the mifitary s fejitimacy 5efore the Jaeo]a/e
anc[facz'[itated' an asymmetric —aftfoujf negotiated — transition. In South ;‘%‘}ica, inffuentiaffcwers
JareJ.fure:[for the enz[ofa]aart/fez’z[/z_ut did not pursue an aggressive transitional justice agenda. In :ggfanr[a,
inffuentia/fower.s J‘”afez[ the Jao/z'tz'ca/froces; since the decolonisation, and their rofe — either ['}/
omission or over-reaction — during the /aJtJo/faJe of the conffz'ct and the genocide, changed Ju[stantz’ve{y
tlfeJac/z’tz’ca/Jcenarz’o oftFe transition.

Tke type of transition and the balance offower among the main parties were decisive in the
selection of the trang'tiona/ju&tice and reconcifiation strategy in the three cases studied. Jke aﬁruft
transition in cgg/antfa and the n6jotiat61[ transition in c%jentz'na skared the ftlct of an a&ymmetric balance
offower between the parties which allowed a more ambitious af]arcac/l‘ fike retributive ju&tz’ce. O the
other end, goutﬁ‘%gica ‘s transition was nejotiateJ[etween two Jaartz’e& that /feftfajreat t[eyree cf]ao wer,
t/ﬁerefore, t/fe] were inclined to a Jess Jarclr-fematl'c affroac/: fike a trut/Id—Jeek‘inJ mechanism with a
restorative efement whick included a co;ntfitz'ona[amne.fty‘

:ﬁe.g]aite the considerations made above, fa reconcifiation strategy is c[ecz'fez[;so/efy on political
grounds and on the existing balance offc wer, as soon as that co-relation cﬁanje, tﬁe(pat[ taken could e
undone and society could be forcez[ to refive z'tsfainfu/]aast as in the case of %‘jentina with the Due
Ofedience and Tull mof Laws. j;t other words, z'f‘a transition or reconciliation strategy is che{y based in
the short-term inﬂuence of the type of transition, it is possible that it could vary in the mid- and Jong-
term.

$t conclusion, transitions are not :feve[ofe:f in @ vacuum and, more oﬁen than not,jovernmentJ
in c/farje of tranJitz'ona/frOCEJJeJ opt for the fean’F/e Jtratei}/ and not the ideaS Jtrate.j'}/ towards
reconctfiation. y/ferefore, Jtrenjt/t'enz'nj the Jocz’afferce& tfatfavour a Kolistic uJaJaroac/f to reconcifiation

and t[eiz'fz'tatz'nj the Jfoifer.r of the process couwld alfow tran&itionafjovernment.f to close the current gap
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between what Jeem&fea&iﬁfe and what seems to be the better Juz'tec[&tratei}/. 7/:8 affroac/; is not to rush
an ambitious reconciliation precess that w‘i/ffafter without institutions ant[fuf/z'c support to carry it out.
&t/{er, the Jtratej}/ J[@u/t[focu; on measures that add to that effert incfuc[i'nj.' treatz'nj or Jtrenjt/;enz'nj
the reconciliation cothz’tuency,’ 3uffortz’nj the victims and tafz'nj into consideration their views and
o]z-i;nz'ons,’ tﬂrryinj ocut institutional rgfcrm& that ensure the fuf]pz'fment fuman needs and the u]a/ldo/foft/lde
rule of Jaw; g;nffementinj Jaofz'cz'e.r fcr socto-economic Jeve/o]ament,’ ;F‘avourinj focal owners/ﬁ'f of the
precess; g);cmotz’nj a strong civif Jocz’et}/,’ 3ee£inj international cooperation for support and caJaacit]
[uz'[a[z'nj.

Tke claim that truth [}/ itJe/f: or justice [}/ itse/f: can Jead to reconciliation is a misconception
that, rather than fa]inj the founz[atz’on for reconcifiation, could riijeneratinj more grievances and
ccnf/z'ct&. Thus, reconciliation skould be treated as a bidirectional process: one face that fooks into the
Jaa.ft to ac/(now'/et[je and remez[] Jaa.ft wrongs, and other face that /ooE.f into the future to reconcile
EJtranjec[JaartieJ ant[tcjeneratefeacefu/wa].f ofm anajz'nj conf/z'ctJ.

cggconcz'/iation is also a non—/z'near]aroce&d where the interaction hetween mechanisms will Kave
an end result ([}"ﬁ‘erent than the sum of t/;efart.f. y/;e zfevefofment ofa taifored and unz'gue roa([—maf to
reconcifiation does not contradict the idea of z'mffementinj a Kolistic ﬂJJJaroac/; in Jao&t-confﬁ'ct societies
that may include retributive J'thz'ce (accountalfz’fiéy and end of im]ounz'lz}/), restorative ju&tz’ce (vz'ctz'm.f’
rekabifitation, restoration of the f&ycfo/cjicaﬁ Ja/zj}/gn'ca/ and social Weff—ﬁeinj Jamajez[ [7:}/ past Wroan),
kistorical justice 6‘rut/f commi.mz'on), social justice and distributive justice. JTke absence of a
com]:[ementnry aJ:JaroacF to reconcifiation, a notion where justice, truth and reconcifiation are considered

inco mfatz'[fejoafs, canjz've way teo a Jufe(f‘icia/anz[ﬁajife reconcifiation.
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